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A Report to 


The Reader 





Regarding 


Outdoor Amusement Accidents 


T WAS a beautiful Sunday afternoon 
when two couples in Boston went to see 

the Yankees and Red Sox play. The lusty 
baritones of the peanut and popcorn vendors, 
the chatter and spirit of the crowd, and the 
anticipation of seeing a closely contested 
game from the first row of box seats be- 
tween home plate and first base combined 
to make the world seem rosy to the little 
party. 

Just about everyone in Boston wanted to 
see that game. To accommodate as many 
fans as possible, extra chairs were placed 
here and there in the stands, and two of the 
folding chairs were placed in the passage- 
Way or space opposite the opening to the 
box in which our friends were sitting. 

The game finally got underway, and the 
performance entirely fulfilled the expecta- 
tions of the two couples—until the sixth 
inning, when a line-drive foul tip travelled 
the seventy feet from home plate to the box 
of our friends, striking one of the ladies 
upon the head. 

The lady sought compensation for her 
injuries from the proprietor of the ball 
park. When she brought her case to court 
her attorney argued that the overcrowding 
of the front-row box hindered the lady’s 
ability to move about so as to avoid being 
hit by batted balls. The court listened to 
this story sympathetically but refused to 
allow the jury to consider the question of 
liability. No error was found in this direc- 
tion of the verdict for the defendant, the 
reviewing court stating: “To permit a jury 
to find on this record that the defendant's 
conduct was a cause of the accident would 
authorize them to indulge in speculation and 
surmise. We are of the opinion that the 
placing of the chairs between the boxes was 
merely a condition or circumstance and not 
a cause of the plaintiff’s injuries.” Shaw 
v. Boston American League Baseball Company, 
18 CCH NEGLIGcENcE CasEs 37 (Mass., 1950). 

Spectators at baseball games are not the 
only ones who assuine the risks incident to 
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entertainment and pleasure. The publica- 
tion during the last three years of no fewer 
than forty-five similar cases gives a hint of 
the frequency and variety of the playtime 
accident. It seems appropriate, during this 
season of outdoor activity, to review the 
factual and legal settings of outdoor amuse- 
ment accident cases. The publicity given 
the bare statistics by other organizations, 
such as the National Safety Council, makes 
unnecessary any sermon on our part except 
insofar as the facts themselves speak. 


Injured baseball spectators in general 
have an unfortunate legal position, if the 
recent cases may be taken as typical. In 
the case of Hunt v. Thomasville Baseball 
Company, 17 CCH NEGLIGENCE Cases 702 
(Ga. App., 1949), the plaintiff sought recovery 
for injuries alleged to have been sustained 
by him as a spectator in the defendant’s 
grandstand when he was struck by a wild 
ball during the warm-up period immediate’ y 
preceding the game. The court sustained 
the defendant’s demurrer to the petition and 
refused even to listen to the evidence, hold- 
ing that when a person chooses or accepts 
a seat in a portion of the grandstand which 
is unprotected, he voluntarily assumes the 
risk of being struck by wild balls being 
thrown or batted into the grandstand and 
that he cannot recover for injuries. 


That the instrumentality of the plaintiff's 
injuries is a beer bottle rather than a base- 
ball makes no difference, according to Sena- 
tore et ux. v. Harry M. Stevens, Inc., 16 CCH 
NEGLIGENCE CASes 709 (App. Div., 1949). 
In that case a baseball fan was struck on the 
head by a beer bottle which may have been 
thrown or dropped by another spectator, 
and she brought suit against the owner of 
the baseball park and the concessionaire 
whose vendors sold bottles of beer to pa- 
trons in the stadium. The trial court dis- 
missed her complaint. The reviewing court 
deemed an opinion unnecessary and unani- 
mously affirmed the judgment of the trial 
court. 
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If the plaintiff is struck by a bouncing 


employee, instead of a bouncing baseball or 


bottle, her chances may be better. That 
distinction was apparent in a case where the 
plaintiff was injured while starting to cross 
the playing field after the game. One of a 
group of boys hired by the baseball club to 
pick up cushions from the seats, while en- 
and wrestling, 
the plaintiff, causing her to fall and 
break her right arm at The 
instruction to the jury, who returned a ver- 
dict for plaintiff, required a finding that the 
boys had engaged in boisterous conduct on 


gaged in pushing, shoving 


ran int 


the shoulder. 
| 


several previous occasions and that the de- 
fendant 
nary 


“knew, or by the exercise of ordi- 
care could have known” that, unless 
the boys were supervised, the boisterous 
conduct would recur and thereby endanger 
the safety of patrons like the plaintiff. 
Nevertheless, the reviewing court ordered 
a new trial, stating that “nowhere did 

[the instruction] require a finding that the 
defendant had knowledge of such conduct 
previously or even that it had continued for 
such a period of time that defendant in the 
exercise of reasonable care should have 
known of it.” Hughes v. St. Louis National 
League Baseball Club, Inc., 17 CCH NEc- 
LIGENCE Cases 511 (Mo., 1949). 

While a spectator cannot recover for her 
injuries when a beer bottle strikes her head, 
she may recover if she is injured as a result 
of the contact between a beer bottle and her 
foot. In Wells et ux. v. Palm Beach Kennel 
Club et al., 15 CCH NEGLIGENCE Cases 1239 
(Fla., 1948), a directed verdict for the defend- 
ant was overruled on the facts that plaintiff fell 
on an empty beverage bottle in the aisle of 
the grandstand at defendant’s race track and 
the defendant had allowed the aisles in the 
stands to become littered with empty beverage 
bottles and provided no receptacles for them. 

An unusual spectator injury occurred in 
Kane v. Burrillville Racing Association, 15 
CCH NEGLIGENcE Cases 142 (R. I., 1947), 
where the jury decided it is not cricket to 
hang certain types of fire extinguishers in 
the aisles of grandstands. The plaintiff was 
watching the when another patron 
became excited and inadvertently hit the bot- 
tom of the extinguisher with his shoulder, 


races 


“dislodging it from its support and causing 
it to fall to the floor, from whence it started 
to roll down a near-by stairway. The noise 
of the fall together with the ‘sizzling’ sound 
and the spray that came from the extin- 
guisher created a commotion, which, accom- 
panied by cries of ‘Fire!’ and ‘Bomb!’ from 
persons in that immediate vicinity, resulted 
in a stampede, so called, that involved and 
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injured the plaintiff.” The reviewing court 
ordered a new trial, however, because the 
trial judge had called the attention of the 
jury to the fact that, at the time of the acci- 
dent, this country was at war with Germany 
and Japan. 


he JOTBALL spectators may have a little 
less of that old school spirit when they 
consider the case of Reed v. Rhea County et 
al., 17 CCH NeEGLicence Cases 638 (Tenn., 
1949). In that case the plaintiff sustained 
injuries when, at a high school football game, 
a part of the bleachers broke and he fell to the 
ground. He alleged that the broke 
because they were negligently constructed 
by the school. The court held that, in the 
absence of a statute fixing liability for such 
injuries, neither the county nor its school 
board could be held liable: “It is better 
that an individual should suffer than that 
the public should sustain an inconvenience.” 


seats 


Spectators at golf tournaments assume 
many, if not all, of the same risks that the 
players themselves assume, according to the 
case of Thompson v. Sunset Country Club, 17 
CCH NEGLIGENCE CASEs 1126 (Mo. App., 
1950). The plaintiff in that case alleged that 
she tripped on a rock which was concealed 
in tall grass, and that defendant knew or 
should have known that the rock was there 
and constituted a danger to the attending 
guests. The court held for the defendant, 
stating that there was no evidence of the 
defendant’s knowledge of the hazard and 
that a rocky descent was not an unusual 
thing to encounter on a golf course. 


The result is the same though the non- 
level terrain be in the vicinity of a 
track, rather than upon a golf course. 
et vir v. The Massasoit Greyhound Associa- 
tion, Inc., 17 CCH NEGLIGENCE CASEs 697 
( Mass., 1949). 


race 
( rurll 


Spectators at a rodeo assume fewer risks 
than other spectators—if one can judge by 
the decision in the case of Tomlin v. Miller, 
16 CCH NEGLIGENCE Cases 273 (Ill. App., 
1948). There the plaintiff recovered for in- 
juries sustained when an unbroken Montana 
bronco threw the rider and jumped the 
fence, dislodging a portion of it which struck 
plaintiff on the head. The court held that if 
the public knew of the danger of the broncos 
and steers, certainly the defendant had the 
same knowledge, and it was his duty to fur- 
nish a reasonably safe place for such specta- 


tors to view the rodeo. 


Despite the allegations of another plaintiff, 
soap box 


rodeos. 


less dangerous than 
This lady complained that the pub- 
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derbies are 





lic was invited to view the derby and that 
the particular car which struck the plaintiff, 
as well as all the others in the contest, was 
flimsy in construction, uninspected and speedily 
operated by an inexperienced youth. The 
trial court sustained demurrers to these al- 
legations, but the reviewing court felt it 
would be only sporting to let the jury decide 
whether there was negligence. Macon Tele- 
graph Publishing Company v. Graden, 17 CCH 
NEGLIGENCE CaASEs 10 (Ga. App., 1949). 


7 HE same legal principle of assumption 
of risk that precludes the right of re- 
covery of many injured spectators applies with 
even greater force to sports participants. In 
Jones v. Wisconsin Michigan Power Company, 
15 CCH NEGLIGENCE CASEs 935 (Wis., 1935), 
the plaintiff injured his spine and suffered a 
general and permanent paralysis when he 
dived into shallow water in a pond main- 
tained by the defendant in the operation of a 
hydroelectric dam. Plaintiff charged that 
defendant negligently reduced the level of 
the water of the mill pond, on the shore of 
which a city maintained a municipal beach. 
The court held that in lowering the level of 
the pond, the defendant was doing what it 
had a right to do and had no duty to warn 
swimmers of changes in the water level. 

The result is different, however, when 
plaintiff is an invitee, as in Vukas, etc. v. 
Quivira, Incorporated, 16 CCH NEGLIGENCE 
CasEs 631 (Kan., 1949). The court held 
that the question of the negligence of the 
operator of the bathing beach was properly 
submitted to the jury when plaintiff charged 
a breach of duty in failing “to have signs 
along the boardwalk advising of the shallow- 
ness of the water or warning patrons not to 
dive from it” and in “permitting moss to 
grow beneath the surface of the water so 
that it had the appearance of being deeper 
than it actually was.” 


S in the spectator cases, a jury will not 
IX be allowed to speculate as to the cause of 
an injury or death in the participant cases. 
In Hahn, Admr. v. Perkins et al., 15 CCH 
NEGLIGENCE Cases 1015 (N. C., 1948), a 
twelve-year-old boy vanished in the crowd 
near defendant’s swimming pool and was 
found dead in the pool the next morning 
with a bruise “about the size of half a dollar 
on the boy’s forehead, or close to his eye.” 
The court, in holding for the defendant, 
said that even if the defendant was negligent 
in failing to mark the varying depths of 
water in the pool, there was no testimony 
to show the causal relationship between 
such negligence and the death of the boy. 
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That swimming is no more dangerous a 
way to keep cool than mountain sports is 
seen in the case of Clark, etc., et al. v. State 
of New York, 17 CCH NEGLIGENCE CASES 
598 (App. Div., 1949). Plaintiff there was 
a member of a team in a bobsled race on 
a run owned and maintained by the state. 
He and his companions were hurtled against 
the wooded mountainside when the sled 
upon which they were riding failed to nego- 
tiate a curve. He suffered several fractures 
of his left leg, a collapsed lung, bruises, con- 
tusions and profound shock. Following the 
accident, state employees assumed charge 
of the helpless plaintiff, provided stretchers 
and blankets, and transported him to the 
finish line in a dump truck and then in a 
canvas-topped pick-up truck to the hospital 
eight miles away. Normal circulation was 
not restored to plaintiff’s left lez and gan- 
grene set in, necessitating amputation above the 
knee. Plaintiff made no claim for the original 
accident, but based his claim on the alleged 
negligence of the state in failing to provide 
prompt and proper medical and _ hospital 
care or a proper conveyance to a place 
where such care might be obtained. The 
court was of the opinion that the state 
discharged its full duty to plaintiff and did 
all that it could reasonably be expected to 
do for him. 


Some of the dangers involved in fishing 
would not be anticipated by the most pru- 
dent of the Izaak Walton clan. In Skeels, 
Adm., etc. v. United States, 15 CCH NEeEctI- 
GENCE Cases 100 (DC La., 1947), a fishe 
man, together with several friends, was in 
a boat in the Gulf of Mexico, about six miles 
out from the shoreline of a city in Texas. 
High overhead, several army planes ap- 
peared, some towing targets, others firing 
guns. A piece of iron pipe fourteen inches 
long and one and one-half inches in diameter 
fell either from a plane or a target, striking 
the fisherman on the head and killing him 
immediately. His widow brought an action 
against the government under the Federal 
Tort Claims Act on the theory of res ipsa 
loquitur, the government defending on the 
grounds that no negligence was shown and 
that whatever injury was caused resulted 
from combat activities of the armed forces 
while the nation was at war. The court 
held that the doctrine applied and that the 
exception in favor of combatant activities 
of the military forces did not apply because 
the activities here were training activities 
and not actually combatant activities. 

While contributory negligence might have 
been shown in that case if the fisherman 
continued his sport in the area while planes 
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were conducting target practice, his injury 
could not be said to be incidental to the 
fishing itself. The rule is more familiar in 
the case of golf courses. In Houston v. Escott, 
17 CCH NeEcLicence Cases 762 (DC Del., 
1949), the question was whether, under the 
law of Pennsylvania, a golfer is liable when 
his golf ball, aimed at the green on his own 
fairway, strikes another golfer standing some 
fifty or fifty-five yards to the left of him 
and some 125 yards distant from him on a 
different fairway of the same golf course, 
when the other golfer is visible at the time 
and when there is no warning of the im- 
pending drive. The court held that the 
plaintiff so struck had assumed, as a matter 
of law, the risk of injury resulting from his 
own participation in the game. 

There is authority, however, that a golfer 
or other sportsman who is to avoid liability 
for injuries to other sports participants must 
be abiding by the rules of the game, the 
rationale apparently being that only in that 
case has the injured participant assumed 
the risk. The majority in a recent case 
before the New York Appellate Division 
considered this principle too clear to require 
an opinion, But two judges voiced a dissent 
on the ground that, even if the defendant 
golfer had shouted “fore,” the injury would 
have resulted. Johnston v. Blanchard, 17 CCH 
NEGLIGENCE Cases 698 (App. Div., 1949). 


The defenses of assumption of risk or of 
contributory negligence are not the only 
ones that may be available in the cases of 
participant injuries. In Rogers v. Allis-Chal- 
mers Manufacturing Company, 18 CCH Nec- 
LIGENCE Cases 199 (Ohio, 1950), the injured 
person sued the employer of the alleged 
tortfeasor on the theory of respondeat superior, 
this theory being premised upon the facts 
that the employer had furnished the tort- 
feasor with a shirt bearing the employer’s 
name and had paid his green fee. The court 
had no difficulty in holding the employer 
not liable, since the employee qua golf r 
Was not acting within the scope of his em- 
ployment. 


Injuries may be less numerous on driving 
ranges than on golf courses, but they may 
also be more severe. The plaintiff in Katz v. 
Gow, 15 CCH Necticence Cases 422 (Mass., 
1947), complained that the “stop and sock” 
nomenclature of driving ranges had refer- 
ence primarily to the socking of the ball 
itself and not to the socking of the other 
patrons with the ball. The evidence showed 
that the plaintiff was injured while standing 
about six feet to the front and two or three 
feet to the right of his friend who drove 
the socking ball. He sued the proprietor 
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of the driving range on the theory that it 
was negligent to fail to direct or require 
patrons to stand in places which were not 
dangerous. That theory proved ineffective, 
however, the defense of assumption of risk 
again giving the result of nonliability for 
the defendant. 

Youthful caddies bear less responsibility 
under the doctrine of assumption of risk 
than do adult golfers. Whether the caddy 
stands in the expected line of flight of the 
ball (Gardner, etc. v. Heldman, 15 CCH Nec- 
LIGENCE Cases 876 (Ohio App., 1948)), or 
whether he simply is inattentive while stop- 
ping at a water tap (Berry, etc. v. Howe et 
al., 17 CCH NeEGticeNnce Cases 587 (Wash., 
1949)), the courts are reluctant to indulge 
the same assumptions as to conduct as they 
would with reference to an older person. 
\ 7HEN a hunter is injured by another 

member of the hunting party, the courts 
may be even more reluctant to invoke the 
rule of assumption of risk. In Summers v 
Tice et al., 16 CCH Neciicence Cases 360 
(Calif., 1948), the plaintiff hunter suffered 
injuries to his right eye and face as the 
result of being struck by bird shot dis- 
charged from a shotgun. Three hunters 
(plaintiff and the two defendants) had placed 
themselves at the points of a triangle, and 
both defendants aimed at a quail, shooting 
in plaintiff’s direction although they knew 
his location. The defendants argued that 
plaintiff assumed the risk as a matter of law, 
and that since they were not joint tort- 
feasors and since there was insufficient evi- 
dence to show which defendant was guilty 
of the negligence which caused the injuries, 
the verdict for plaintiff against both of them 
could not stand. The court rejected these 
arguments and said, among other things, 
that the proposition is “not reasonable” 
that “by going on a hunting party the vari- 
ous hunters assume the risk of negligence 
on the part of their companions.” 


Football players, however (McTeague, etc 
et al. v. Kips Bay Boys’ Club, Inc., 18 CCH 
NEGLIGENCE Cases (App. Div., 1950)), are 
like golfers in assuming the ordinary risks 
of the game. 


Odd variations of the notion of assump- 
tion of risk be found in the case of 
excursionists. For example, in the case of 
Fred Harvey v. Mateas, 16 CCH Necticencr 
Cases 313 (CA-9, 1948), plaintiff was in- 
jured when he was thrown from a mule 
belonging to the defendant corporation which 
conducted excursion trips for the guests of 
its hotel into the Grand Canyon in Arizona. 
Since there was evidence that the animal, 


may 
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which had been assigned to plaintiff by de- 
fendant’s guide, was fresh from pasture and 
had been accustomed to leading the string 


instead of following, the 
court held that the doctrine of assumption 
of risk did not apply and affirmed the judg- 
men for plaintiff 


of pack mules, 


In a somewhat similar case, plaintiff, a 
paying guest at a dude owned and 


Injuries 


ranch 


operated by defendants, sustained 
from a 
sudden movement of the 
horse and the failure of the riding instructor 


to come to her aid 


when she fell 
a result of the 


horse, allegedly as 


when she called for 
dismounting. The defendant 
judgment, plaintiff 
assumed the risk and there was no allega- 
tion of negligence with respect to the horse. 
khas v. Hess et al., 18 CCH NEGLIGENCE 
Cases 87 (Mich., 1950) 


assistance in 


had a however, since 


The horseback rider cases frequently con- 
tain allegations of defective construction or 


fitting of the saddle. In Clifton, etc. v. Holli- 
day, etc., 16 CCH Necuicence Cases (Ohio 
App., 1949), plaintiff, after leaving the stable, 


turned the 
to have the 


horse about in order to ride back 

saddle adjusted, and the hors« 
bolted for its stall, plaintiff's head striking 
a low beam. She failed to recover from the 
stable owner, as did the plaintiff in Tezon 
v. Perkins d.b.a. Park Valley Stables, 16 CCH 
NEGLIGENCE Cases 329 (Mo. App., 1948), 
who was thrown to the ground along with 
his daughter after the saddle loosened and 
turned, the two having been riding on the 
same horse and saddle. In the 
Liossis v. Cavalry Riding Academy Company, 
16 CGH Neciicence Cases 916 (Ohio App., 
After 
the horse began to trot, the saddle began 
to slip and turn to the left. Plaintiff took 
her left foot out of the stirrup, preparatory 
to throwing herself off, when her right foot 
caught in the right stirrup. She fell from 
the horse’s back, with the turning 
to a beneath » the belly 
and her right foot still caught in the stirrup 
then 


case ol 


1949), plaintiff’s evidence was stronger 


saddle 


position animal’s 
frightened, com 
menced to gallop and dragged plaintiff for 
about 100 feet. injuries resulted, 
and plaintiff's judgment for $10,000 


upheld on appeal, the reviewing court stat 


The horse became 
Severe 
was 
ing there was evidence of negligence but 
not of contributory negligence 

The plaintiff in Hotels El Rancho, Inc., et 
al. v. Pray, 15 CCH Neciicence Cases 471 
(Nev., 1947), was the mother of a thirteen- 
year-old boy who was killed in a fall from 
a horse while participating in a cross-country 
horse race sponsored by defendants. In the 


race course there were numerous holes and 
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depressions caused by bombings conducted 
by the Navy in celebration of Navy Day. 
Defendants held liable in 
the court holding that the holes were not 
sufficiently obvious to the race participant 
to relieve defendants of the duty to employ 


were damages, 


reasonable care to ascertain the presence 
of the holes and at least to warn the partici 
pants in the race, as invitees, of the danger 


which might result from them. 


Another minor injured in a_ prize 
fight and brought suit against the promoter 
of the carnival boxing match. He alleged 
that a separate admission fee 
for the concession consisting ol boxing ex- 
hibitions and that he participated in the 
match in return for the promise of receiving 
$5. The court stated that “the basis and 
theory of liability, if any, in mutual combat 
cases has been the subject of considerable 


Was 


was charged 


controversy,” and then chose the “minority 
view” as applicable to these facts, thus re- 
versing the lower courts and giving plaintiff 
the right to prove his case. Fludson, etc. et 
al. v. Craft et al., 16 CCH Neciicence Cases 
850 (Calif., 1949). 


When the defendant in a minor plaintiff's 
action is also a minor and a coparticipant, 
the courts are less anxious to transfer lia 
bility. In Hoyt, etc., et al. v. Rosenberg, 15 
CCH Neciicence Cases 71 (Calif. App., 
1947), for example, plaintiff child was struck 
by a tin can while playing a game of hide- 
and-seck, “kick the can.” The 
court held that the twelve-year-old defend 
ant was not guilty of negligence in the 
manner in which he kicked the can, since 
it could not be inferred that the defendant 
did anything more or less than boys of his 
age would have done under similar circum- 


stances. 


known as 


7 FAR we have considered spectator 
injuries and the injuries of those who 
have participated in sports and 
Thanks to the 
third 


ot those 


games 
machine age, we have a 


category to consider the injuries 


who .patronize amusement parks, 
carnivals, fairs, etc., to get their fun from 
mechanical devices One such case, Bee's 
Old Reliable Shows, Inc. v. Maupin’s Ad 
ministratrix, 17 CCH NEGLIGENCE CASES 
903 (Ky., 1950), involved a “tilt-a-whirl,” 
more commonly known as a “whip.” Plain 
tiff’s passenger on this 
device, instantly 


decedent, while a 
killed 
thrown out of the seat. The petition was 
solely on the negligent operation 
of the mechanism, and all of the testimony 
concerning negligence supported this theory 


(Continued on page 620) 
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LEGISLATION 
Federal — State 
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Policies of Military Personnel— 
Uncle Sam’‘s Guarantee 
Against Premium Default 


The new Draft Law 
visions of the Soldiers’ and 
Relief Act which suspends the 
ment of many civil liabilities against mili- 
tary personnel. 


invokes the pro- 


Civil 


enforce- 


Sailors’ 


One of the key provisions of the Civil 
Relief Act is Article 1V. This section pro- 
vides for government protection of insur- 
ance policies against lapse for nonpayment 
of premium during the period of military 
service and for two years thereafter. 

The government guarantees the payment 
of premiums. If the amount guaranteed is 
not paid by the insured at the end of the 
protection period, the amount due is con- 
sidered a policy loan. But if the cash 
surrender value is less than the amount due, 
the policy terminates and Uncle Sam pays the 
insurance company the difference between the 
amount due and the cash surrender value. 


The amount paid by the government to 
an insurance company becomes a debt due 
the United States by the insured, and the 
United States may collect by deducting 
from any sum it owes the insured or in 
any other manner authorized by law. 

Other protective provisions include safe- 
guards against default judgments, relief 
fines and penalties on contracts, 
and limitations upon interest rates, evictions, 
installment remedies and 


against 
sale mortgage 
foreclosures. 


War Damage Insurance 


Creation of a new and independent War 
with a $1 billion re- 
volving fund is proposed in a bill (H. B. 
9130) introduced by Representative McGuire 
of Connecticut. The corporation would be 
authorized to insure property in the United 
States, its territories and possessions, the 


Damage Corporation 


Legislation 


Panama Canal Zone and other places desig- 
nated by the President against 
damage resulting from enemy attack, in- 
cluding atomic explosions and United States 
resistance to attack. The corporation would 
be managed by a five-man board of di- 
rectors appointed by the President. 


loss or 


Under the jurisdiction of the Recon- 
struction Finance Corporation during World 
War II, War Damage Corporation had 
funds totaling $1 billion furnished by the 
RFC and entered into individual agreements 
with 546 insurance companies to act as 
fiduciary agent in receiving applications and 
issuing policies. The insurance companies 
received a ten per cent interest in the 
operating profits or losses subject to a limit 
of $20,000,000. At the termination of the 
program, $209,827,810, representing net in- 
come realized from operations, was remitted 
to the Treasury. 


War Risk Insurance Bill 


The bill of late Chairman Bland of the 
Maritime Commission (H. R. 6061) to 
authorize the Maritime Commission to pro- 
vide war risk and certain other marine and 
liability insurance has been in the hands 
of the House Merchant Marine and Fisheries 
Industry. Although hearings held 
last fall, the bill has not been reported out 
of committee. The bill gives the Commis- 
sion blanket authority to fix its own rules, 
issue policies, settle related claims and pay 
out public funds. During the last war 
the government paid out $149 million in 
war risk insurance premiums to private 
companies. 


were 


For Group Life Insurance 
in the District— 
Modern Standards 


\ law signed July 12, 1950 (P. L. 607) 
provides standard provisions for group life 
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insurance 
Columbia 
coverage. 


District of 
eligible for 


contracts in the 
and defines groups 


A group life insurance policy may be 
issued to: 

1. An employer or to the trustees of 
a fund established by an employer. 


? 


2. A creditor to insure its debtors. 


3. A labor union. 


4. The fund established 
by two or more employers in the same in- 
dustry, to one or more labor unions, or to 
one or more employers and one or more 
labor unions. 


trustees of a 


5. The president of the Board of Com- 
missioners, the head of a federal department, 
bureau, board 
sociation of federal employees covering not 
than fifty employees of the govern- 
ment of the District or of the federal 
government, the premium on which is to 
be paid by the employees. 


or commission, or an as- 


less 


Conditions 


The policy must cover at least twenty- 
five employees at date of issue 


No policy may be issued on which the 
entire premium is derived from employee 
funds. If part of the premium is derived 
from employee funds, seventy-five per cent 
of the employees must elect to make con- 
tributions. If none of the premium is de- 
rived from employee funds, the policy must 
insure all eligible employees 

The policy may provide that the 
“employees” 


term 
shall include retired employees, 
the employees of one or more subsidiary 
corporations, and the employees, individual 
proprietors and partners of one or more 
affiliated corporations, proprietors or part- 
nerships if the business is under common 
control through stock ownership or contract. 

If the group policy is‘issued to a creditor, 
the group of debtors must be receiving 
new entrants at the rate of 100 persons 
per year. 

Standard Provisions 


The law prescribes the following stand- 
ard provisions for group life policies: 

1. Grace period—A thirty-one day grace 
period during which the death benefit cover- 
age remains in force unless the insurer 
receives notice of discontinuance in ad- 
vance of the date of discontinuance. The 
policy may provide that the policyholder 
is liable for payment of a pro rata premium 
during the grace period. 
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2. Incontestability—A provision that the 


validity of the policy shall not be contested, 
except for nonpayment of premiums, after 
it has been in force for two years; and a 
provision that a statement made by the 
insured concerning his insurability may not 
be used in contesting the validity of the 
insurance after it has been in 
two nor unless the 
contained in a written 
by the insured. 


force for 
statement is 
Mstrument 


years, 


signed 


3. Application—A provision that a copy 
of the application shall be attached to the 
policy and that all statements made by the 
insured shall be deemed representations and 
not warranties. 


4. Insurability.—A 
the conditions 


provision setting forth 
under which the insurer 
reserves the right to require a person eligible 
for insurance to furnish evidence of indi- 
vidual insurability satisfactory to the in- 
surer as a condition to part or all of his 
coverage, 

5. Misstatement of age-——A provision spe- 
cifying an equitable adjustment of premi- 
ums and/or benefits in the event the insured’s 
age has been misstated. 

6. Facility of 
sion 


payment clause—A_ provi- 
that in the event of the insured’s 
death payment shall be made to the desig- 
nated beneficiary, subject to the policy 
provisions in the event there is no desig- 
nated beneficiary, and subject to any right 
reserved by the insurer to pay at its optios 
a sum not to exceed $250 to any person 
appearing equitably entitled to the sum by 
reason of having incurred funeral or other 
expenses incident to the insured’s last ill 


ness or death 


7. Individual certificate—A provision that 
the insurer will issue to the policyholder 
for delivery to each person insured an 
individual certificate containing the provi- 
extended insurance stated in 8, 
10 below. 


sions on 
9 and 

8. Termination of 
vision 


employment.—A 
that if insurance ceases because of 
termination of employment, the insured is 
entitled, without evidence of insurability, 
to an individual life policy without dis- 
ability or other supplementary benefits. 


Application must be made and the first 
premium paid within thirty-one days after 
termination. 


pro- 


The insured may select any type of in- 
surance, except term, then issued by the 
insurer at the age and for the amount 
applied for. 


However, the amount of the 
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individual policy may not exceed the amount 
of life insurance which ceased because of 
termination of employment. 


9. Termination or amendment of group 
policy —A provision that if the group policy 
terminates or is amended so as to termi- 
nate the insurance of any class of insured 
persons, those who have been insured for 
five years are entitled to an individual life 
policy, subject to the same conditions speci- 
fied in 8 above, except that the group 
policy may provide that the amount of 
the individual policy shall not exceed the 
lesser of: 


a. the amount of the protection ceasing 
because of the termination or amendment 
of the group policy, less the amount of any 
life insurance for which the insured be- 
comes eligible under a group policy issued 
or reinstated by the same or another in- 
surer within thirty-one days after termina- 
tion, and 


b. $2,000. 


10. Death during extended period —A pro- 
vision that if an insured dies during the 
period within which he would have been 
entitled to have an individual policy issued 
to him in accordance with 8 and 9 above, 
and before the individual policy becomes 
effective, the amount of life insurance to 
which he would have been entitled under 
an individual policy shall be payable as a 
claim under the group policy, whether or 
not application for the individual policy or 
payment of the first premitim has been made. 


Notice 


If an insured who becomes entitled to 
the issuance of an individual life policy is 
not given notice of the right at least fifteen 
days before the expiration date of the period, 
he is entitled to an additional period in 
which to exercise his right. This addi- 
tional period expires fifteen days after the 
individual receives notice, but in no event 
does it extend beyond sixty days after the 
expiration date provided in the policy. 


The notice provision does not continue 
any insurance beyond the period stated in 
the policy. 


State Legislation 


In contrast to Congressmen, who are 
working at full speed on mobilization re- 
quirements and how to finance them, state 
legislators are spending their “dog days” 
quietly. Only Massachusetts remains in 


Legislation 


regular session. Louisiana and Michigan 
are in special sessions. 


Louisiana Hayride 


Before the regular session of the Louisiana 
legislature adjourned, it unraveled a riddle 
which long had plagued both courts and the 
bar. In 1930, Louisiana had amended a law to 
provide that an injured person or his heirs 
should be entitled to bring a direct action 
against a liability insurer in all cases arising 
out of the negligence of the insured. Later 
the amended law was incorporated into the 
insurance law. (Louisiana Revised Statutes 
1950, Title 22, Section 655. 


The amended law opened with the words: 
“No policy or contract of liability insurance 
shall be issued or delivered in this state,” 
unless it contains certain provisions, one of 
which was that the insolvency or bankruptcy 
of the insured would not release the insurer 
from paying damages for injuries sustained 
during the life of the policy. 


Puzzled barristers hemmed and hawed. 
Did the opening sentence limit the right 
of direct action to causes arising under 
policies written and delivered in the state? 
The courts said no. 


Methodically, the senators grappled with 
their plight. By a concurrent resolution 
they resolved the uncertainty by declaring 
that they had in no manner intended to 
restrict the right of an injured party to bring 
a direct action against a liability insurer. 
(S. C. R. 13, adopted June 26, 1950.) Then 
in a forthright manner they proceeded to 
amend the law by inserting a clause pro- 
viding that the right of direct action shall 
exist whether or not the policy contains a 
provision forbidding a direct action, pro- 
vided the accident occurred in the state. 
(S. B. 199, approved July 10, 1950.) 


Punctilious lawyers would find further 
cause to pause. In resolving the direct ac- 
tion controversy, the legislators had played 
havoc with the law. The governor signed 
the bill minus a vital not, and victims of 
bankrupt insureds may thereby have lost 
their right to payment from insurers during 
the insolvency period. Where the law 
formerly read insolvency or bankruptcy of 
the insured shall not release the insurer from 
the payment of damages, it now read—was 
it a hasty error—insolvency or bankruptcy 
of the insured shall release the insurer from 
paying damages. 


Louisianians were finding the minutiae 
of the legislative process exacting. 
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Other State Legislation 


Agents . . . An applicant for a broker’s 
license in Louisiana has been exempted 
from the requirement that his application 
be certified by either a licensed agent or 
a’) insurer qualified to do business in the 
siate (H. B. 393, approved July 7, 1950). 


Automobile sales finance . . . Michigan 
has enacted a comprehensive law regulating 
installment sales of motor vehicles and their 
financing (S. B. 12-X, approved June 12, 
1950). Both the seller and the finance com- 
pany must be licensed by the Michigan State 
Banking Department. The law limits the 
charges and fixes the maximum interest 
rates for loans, delinquencies and extensions. 


Insurance: Dual Protection and 
Single Interest 


Insurance is also subject to detailed 
regulation. A purchaser of an automobile 
under an installment sales contract may be 
required to provide, at his own expense, 
insurance for the protection of the seller 
or subsequent holder. This insurance is 
limited to coverage against substantial risk 
of damage, destruction or theft. 

The seller and purchaser retain the right 
to contract for travel emergency benefits 
or other insurance as security for the pur- 
chaser’s obligation, and to include the cost 
in the principal advanced under the sales 
installment contract. This insurance is for 
the dual protection of the purchaser and 
seller, or subsequent holder. 


If dual-protection insurance cannot be 
obtained or is cancelled by the insurance 
company prior to expiration, the seller must 
first notify the borrower. Then he may go 
ahead and procure insurance to protect his 
own interest at the buyer’s expense. The 
buyer is then credited with the difference 
between the amount charged by the seller 
for the dual-protection ,insurance and the 
cost to the seller of the single-interest 
imsurance, 


But No Subrogation 


However, when single-interest insurance 
is written, neither the insurance company 
nor any other person may be subrogated to 
the rights of the insured against the buyer. 


No Coercion Either 


The buyer of a motor vehicle under an 
installment contract may purchase the in- 
surance from any company, agent or broker, 
other than the installment seller, authorized 
to do business in Michigan. No installment 
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seller may coerce, threaten or in any man- 
ner influence an installment buyer to pur- 
chase insurance from a particular company, 
agent or broker. However, if the buyer 
selects the company, it is optional with the 
seller whether he includes the cost of the 
premium in the installment sales contract. 


Itemized Cost Sheet for Buyer 


Whenever the seller contracts to pur- 
chase, at the buyer’s expense, insurance on 
a vehicle sold under an installment sales 
contract, the certificate of insurance and an 
itemized cost statement must be delivered 
to the buyer within twenty-five days after 
he signs the sales contract. 


When Balance Is Prepaid 


When the seller or subsequent holder has 
placed, at the expense of the buyer, insur- 
ance on the vehicle sold, and the buyer pre- 
pays the time balance under the contract 
prior to the expiration date of the insurance, 
the insurance remains in force unless the 
buyer requests cancellation. Unexpired 
premiums received by the seller or holder 
resulting from cancellation are to be used 
in procuring comparable insurance. 


Replacement Insurance 


When the seller contracts to purchase in- 
surance at the buyer’s expense, and the 
insurance is cancelled by the insurance com- 
pany prior to expiration, the seller or sub- 
sequent holder must attempt to place 
comparable insurance with another com- 
pany. In the event the holder is unsuc- 
cessful in obtaining replacement insurance, 
he must notify the buyer by registered mail. 
The buyer may then obtain the insurance 
from a company of his own choice. The 
holder is liable to the buyer for loss result- 
ing from negligence in mailing prompt no- 
tice of inability to obtain replacement 
insurance. 


The law becomes effective ninety days 
after adjournment of the legislature. 


New Jersey Exemption 

New Jersey’s automobile sales finance act 
does not apply to the insuring of new or 
secondhand automobiles held for sale by au- 
thorized dealers or manufacturers (S. B. 
29, approved May 31, 1950). 

Cash sickness insurance . . . Rhode 
Island made three amendments to its cash 
sickness compensation law: 

“Base period,” with respect to each year 
beginning July 1, 1950, means the last four 

(Continued on page 592) 
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Impossibility of Notice by the Disabled: 
A Problem of the Law of Contracts 


By FRITZ L. BRAUNFELD—Professor of Law, 


John Marshall Law School, Chicago 


‘. . . THOSE COMPANIES THAT PROMPTLY AND CON- 
SCIENTIOUSLY FULFILL THEIR OWN OBLIGATIONS ARE 
VITALLY INTERESTED IN HAVING ALL OTHERS FORCED 
UP TO AN EQUAL DEGREE OF RESPONSIBILITY."’— 


O* the many insurance problems which 
have been the subject of extended 
litigation in the courts for many years, one 
of the most interesting is the consequences 
of failure by the insured to give notice to 
the insurer.’ Such notice is required in the 
policy as a prerequisite to the right of the 
insured to obtain the performance promised 
by the insurer. The question has been most 
prominent in the field of disability insurance. 


The typical disability policy, whether 
combined with life insurance or not, con- 
tains a clause which provides that the 
insurance company will waive the premiums 
falling due if the insured furnishes to the 
insurer both notice and proof of his dis- 
ability. The typical policy provides that 
the right of recovery becomes effective only 
if the policy has already been in force for a 
specified time and if no premium is in 
default. The problem has frequently arisen 
whether the rights of the insured are lost 
if, due to physical or mental incapacity, 
he failed to give notice or proof of his 


13 Appleman, /nsurance Law and Practice, 
Section 1395; 15 Appleman, Section 8317; 
Couch, Cyclopedia of Insurance, Section 1538 K, 
643: 4 Cooley, Briefs on the Law of Insurance, 
Pp. 3462: Joyce on Insurance, Section 3820; Ed- 
win Patterson, Essential of Insurance Law, 
p. 299; Vance, Handbook of the Law of In- 
suance, pp. 116, 292, footnote, p. 31: 29 Amer- 
ican Jurisprudence, ‘‘Insurance,’’ Sections 433, 
434, 1113; 33 Corpus Juris, ‘‘Insurance,’’ Sec- 
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disability and to pay premiums falling due 
after his disability. Though these problems 
are closely related, the attempt will be made 
to restrict the discussion to the first prob- 
lem—as far as this can reasonably be 
done—since the great number of decisions 
makes this advisable. The discussion will 
also be confined to the clauses as they 
appear in the cases and to the development 
of the problem in the last ten or fifteen 
years; older decisions will be resorted to 
only insofar as it appears necessary for a 
better understanding of the problem. 


There are two decisions which deserve 
short review at the outset, not only be- 
cause many of the state and federal courts 
refer to them repeatedly, but also because 
the highest tribunal of this country decided 
one and denied certiorari in the other. They 
must be referred to, even though they do 
not primarily involve the question of notice 
These decisions are both cases of failure of 
proof of disability, but evidently there was 


also a failure to give notice—a situation 


ance,’’ Section 1066; 54 A. L. R. 611; 59 A. L. R. 
1080; 68 A. L. R. 1389: 142 A. L. R. 852; 11 
Columbia Law Review 289; Patterson, ‘‘Super- 
vening Impossibility of Performing Conditions 
in Insurance Policies,"’ 22 Columbia Law Re- 
view 613: Anson on Contracts (Corbin Ed.), 
Section 373 ete. Other material is cited in 
Goble, Cases and Other Materials on the Law 
of Insurance (2d Ed.), notes, pp. 508, 511 
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It need not be elabo- 
rated that the feature of both 
problems is the effect of a condition prece- 
dent, regardless of whether the condition 
precedent is the omission of notice or of 
proof of disability, 


occurring frequently. 


common 


Majority Rule 


The majority view is reflected in Minnesota 
Mutual Life Insurance Company v. Marshall, 
29 F. (2d) 977 (CCA-8, 1928), cert. den. 
279 U. S. 851. The insured died after an 
illness of a few days, during which time he 
was disabled, and defaulted in the pay- 
ment of the annual premium, The ques- 
tion then was how the clause of the policy 
was to be interpreted. This clause stated 
that if, while the policy was in full force, 
the insured shall become disabled “and 
shall furnish satisfactory proof thereof, the 
Company will waive the payment of premi- 
ums thereafter becoming due. Upon the 
receipt of due proof the Company 
will waive the payments of all premiums 
thereafter becoming due.” Regarding the 
construction of this clause, the court dis- 
cussed the question of whether proof of 
disability fixes the time when the waiver 
begins, or whether the mere disability is 
determinative, provided that proof is made 
within a reasonable time. Stated other- 
wise, the problem was whether the waiver 
of payments might date back to the time 
when disability started even though proof 
was not furnished until a later time. The 
court decided that the meaning of the 
clause was doubtful; hence a judicial con- 
struction thereof was allowable and neces- 


sary. The well-settled rule that words 
used by the insurer must be construed 
against the insurer and for the insured 


must be applied. Moreover, forfeiture of a 
right bargained and paid for would other- 
wise have ensued. 


Case of No Ambiguity 


In Bergholm v. Peoria Life Insurance 
Company of Peoria, Illinois, 284 U. S. 489 
(1932), the suit was brought to recover the 
face amount of a life insurance policy, but 
here disability benefits were claimed in addi- 
tion. The court decided this case on the 
merits because of an alleged conflict of 
the decision of the Fifth Circuit with the 
Eighth Circuit’s decision in the Marshall 
case. Here the disability clause read in 
part as follows: 


“Upon receipt by the Company of satis- 
factory proof that the insured is 
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disabled the Company will (1) pay 
for the insured all premiums becoming due 
hereon after the receipt of such proof . 
(2) pay a monthly income for life of 
1% of this policy. Bi 

Though it was proved that the insured 
was permanently disabled from April, 1927, 
till his death in April, 1929, no notice and 
proof thereof had been furnished to the 
insurance company. The Supreme Court 
found that there was no need to discuss 
the Marshall decision—the present clause 
could be distinguished from the clause in 
that case since there was no ambiguity in 
the clause to be applied. In the Court’s 
opinion the present clause clearly made 
the company’s obligation rest on the proof 
of the disability and made this proof a 
condition precedent. If a clause is not 
ambiguous, no construction, not even by 
a court of equity, can force unusual and 
unnatural meanings from plain words. 


Construing Insurance Clauses 


For many years courts repeatedly tried 
to base their decisions on the authority of 
one of these two cases, which had been 
distinguished by the Supreme Court mainly 
because of the wording of the clauses. Now 
it is true that construction must depend 
upon the wording of a provision, but this 
is not the only source to be resorted to. 
The fact remains that construction fre- 
quently leans heavily on one single word, 
and because of a difference of one word 
two clauses may be construed as having 
different meanings. The result here seems 
unsatisfactory since it is based on a slight 
difference in wording which hardly was in 
the minds of the insured in either case. 


The main objection to the application of 
the two decisions, however, is that the 
courts have frequently overlooked one fact: 
these two cases were merely concerned with 
the construction of a clause; they did not 
discuss the further problem of whether the 
impossibility of complying with the clause 
would afford an excuse for the noncom- 
pliance of the insured. Even if it is true 
that only proof of disability will impose 
an immediate duty upon the insurer, as 
held in the Bergholm case, this in itself 
does not decide the question of whether the 
insured may be excused by the state of 
incapacity which prevents him from giving 
proof. This was clearly recognized by Jus- 
tice Cardozo in Mutual Life Insurance Com- 
pany of New York v. Johnson, 293 U. S. 
335 (1934), a case to which we will later 
refer as the Johnson case. Viewed in this 
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light many of the decisions which do not 
recognize this vital distinction cease to be 
of value as authority for the main problem. 


Impossibility of Performance 


The decision of the Supreme Court in 
the Johnson case is also important because 
of the holding as to impossibility of per- 
formance. The Court said (page 339): 

“As to the meaning and obligation of 
such a policy, the highest court ‘of the 
state has spoken in Swann v. Atlantic Life 
Insurance Co., [159 S. E. 192, 156 Va. 852] 

construing a provision substantially 
the same as the one in controversy here. 
The ruling there was that notice was ex- 
cused by physical and mental incapacity to 
give it. ‘When the disability of the insured 
occurred while the policy was in force, 
he was entitled to have his premiums waived 
until his death, for his disability continued 
until his death. He had paid for this 
right, and to say that he should lose the 
benefit of his policy because he failed through 
mental or physical incapacity to present 
proofs would be harsh and mnreasonable under 
the circumstances.’ 


“In this situation we are not under a 
duty to make a choice for ourselves be- 
tween alternative constructions as if the 
courts of the place of the contract were 
silent or uncertain. Without suggesting 
an independent preference either one way 
or the other, we yield to the judges of 
Virginia expounding a Virginia policy and 
adjudging its effect.” 


Review of Decisions 


A brief review of decisions from the 
different jurisdictions where decisions were 
found will indicate the different aspects of 
the problem. 


Alabama.— No decision in point was 
found. Sut it is to be noted that the 
court, in McCutchen v. All States Life In- 
surance Company, 158 So. 729 (1935), in 
discussing the proof to be given to the 
insurance company, discusses the nature of 
a condition precedent. The court quotes 
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from many of the leading cases, especially 
from New England Mutual Life Insurance 
Company v. Reynolds, 116 So. 151, 217 Ala. 
307 (1928), and finally predicates its own 
conclusion on 2 Williston (First Edition), 
Section 808, page 1549, where it is stated 
that inability to comply with a condition 


of a policy deprives the insured of all 
rights. Moreover, says the court, if he is 
unable, then his next friend may furnish 


The contract is plainly 
written and does not permit a different 
construction. This principle is applied by 
the court to the proof of disability. It 
is also applied in Mutual Life Insurance 
Company of New York v. Brunson, 10 CCH 
Lire Cases 416, 20 So. (2d) 214, 246 Ala. 
233 (1944), to defeat the insured’s claim. 


the required notice. 


Arizona.—Here the Supreme Court dis- 
cussed the problem thoroughly in Berry v. 
Acacia Mutual Life Association, 67 Pac. (2d) 
478, 49 Ariz. 413 (1932), without, however, 
drawing a distinct line between the failure 
of notice and failure of proof. The court 
studied the conflict in the decisions of the 
several states and finally adopted the major- 
ity rule as reflected in the Restatement of 
Contracts, Section 301, Illustration 4. The 
court added that insurance companies, if 
they do not explicitly provide in the policy that 
a failure in giving notice shall not be excused 
by illness, must bear the consequences. 


Arkansas.—In Pfeiffer v. Missouri State 
Life Insurance Company, 297 S. W. 847, 174 
Ark. 783 (1927), the problem was solved in 
favor of the majority view. The court 
argued as follows: Insanity or illness does 
not excuse nonpayment of the premium. 
But where the insured becomes disabled 
and would have been entitled to the bene- 


fits had he given notice, the company’s 
liability has already accrued; hence the 
condition of notice is a condition subse- 
quent. <A liberal construction must give 


weight to the fact that these conditions 
are inserted for practical purposes—and not 
to defeat recovery by requiring the parties 
to do something manifestly impossible. 
Otherwise the very object and purpose of 
the policy would be defeated. This deci- 
sion is quoted with approval in Old Colony 
Life Insurance Company v. Julian, 299 S. W. 
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366, 175 Ark.° 359, (1927). 
affirm the rule.’ 


Later cases re- 


Colorado.—There is no decision exactly 
in point, but in London Guarantee & Acci- 
dent Company v. Officer, 242 Pac. 989, 78 
Colo. 441 (1926), the court held that the 
requirement to give proof of death under 
an accident policy may not be strictly en- 
forced where action within the prescribed 
time is not reasonably possible, e.g., where 
the accident happened in a lonely spot and 
the body of the insured was not discovered. 
This, too, is a case of impossibility of 
performance. 


Connecticut.—The Supreme Court of 
Errors, in Porto v. Metropolitan Life Insur- 
ance Company, 180 Atl. 289, 120 Conn. 196 
(1935), recognized the conflict in the deci- 
sions but stated that the weight of author- 
ity supported the majority rule. The court 
distinguished the particular situation before 
the court, where the insured might exercise 
one of three options and where, if he did 
not make an election, the option of paid-up 
insurance would become effective. The in- 
sured failed to exercise the option in time 
because of insanity. The court held that 
the insanity of the insured was no excuse 
for failing to exercise the option in the 
particular situation. 


Florida.—In Franklin Life Insurance Com- 
pany v. Thorpe, 178 So. 300, 130 Fla. 546 
(1938), the knowledge that he had con- 
tracted pulmonary tuberculosis affected the 
insured’s mind to such a degree that he 
was not able to comply with the provision 
of notice. This, the court held, was a valid 
excuse and said: 

“An insurance policy, like other contracts, 
should be construed or interpreted so as 
to give effect to the intention of the par- 
ties to be determined by the instrument 
as a whole. The purpose of a policy of 
insurance is intended or designed to secure 
the indemnity stated in the policy. When 
terms thereof are ambiguous, they should 
be fairly construed so as to effectuate 
their purpose, design, and intent. This 
court has held where there are conflicting 
clauses in an insurance policy, the one 
which affords the most protection to the 
insured will prevail.” The case was fol- 
lowed in Hallowes v. New York Life Insur- 
ance Company, 184 So. 12, 133 Fla. 872 
(1938): in Reliance Life Insurance Company 
f 2 Missouri State Life Insurance Company v. 
Holt, 55 S. W. (2d) 788, 186 Ark. 672 (1932); 
Missouri State Life Insurance Company v 


Case, 71 S. W. (2d) 199, 189 Ark. 223 (1934); 
Equitable Life Assurance Society v. Fulton, 
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Lynch, 3 
CCH Lire Cases 1192, 197 So. 723, 144 Fla. 
50; and in Barco v. Penn Mutual Life Insur- 
ance Company, 6 CCH Lire Cases 1131, 126 
F. (2d) 56 (1942). 


of Pittsburgh, Pennsylvania v 


Georgia.—The court of appeals of this 
state discussed in Equitable Life Assurance 
Society of United States v. Adams, 192 S. E. 
90, 56 Ga. App. 5 (1937), the familiar prob- 
lem of the Marshall and Bergholm cases and 
decided that under a clause providing that 
disability benefits shall be effective upon 
receipt of due proof no disability payment 
by the company becomes due before such 
proof is made. The court distinguished 
Life Insurance Company of Virginia v. Wil- 
liams, 172 S. E. 101, 48 Ga. App. 10 (1933), 
where the policy provided that the waiver 
“shall become effective with the first premi- 
um falling due after the date of the com- 
mencement of such disability.” 


Idaho.—The supreme court of the state 
discussed the problem in Bennett v. New 
York Life Insurance Company, 6 CCH Lire 
CAsEs 922, 121 Pac. (2d) 551, 63 Ida. 427 
(1942). From the facts it would appear 
that the policy asked for proof of disability 
but not for notice. The insured was in- 
capacitated for almost six years before he 
died; it was claimed that he paid the premi- 
ums regularly during this time and omitted 
to ask for a waiver because, due to his 
sickness, he was unable to understand his 
rights. The company paid the amount due 
on his death; the beneficiary, the widow, 
sued for the disability benefits and for re- 
covery of the premiums paid during the 
deceased’s disability. The court referred 
to the conflict in the other jurisdictions 
but pointed out that the defendant was a 
New York corporation so that the decisions 
of the New York courts should afford at 
least persuasive reasons for following the 
construction of these contracts. The court 
quoted with approval from the Bergholimn 
case and stated further that notice and 
proof could be given by any agent or 
friend and that it was the duty of the 
insured to see to it, before the emergency 
arose, that someone would act for him. 
The fact that this complaint was brought 
after the death of the insured and after 
the premiums had been paid for six years 
proved to the court how important it was, 
in order to prevent fraud, to apply the 
New York rule. The court denied that the 
71 S. W. (2d) 1049, 189 Ark. 318 (1934); 
American United Life Insurance Company v 


Goodman, 5 CCH Life Cases 14, 146 S. W. (2d) 
907, 201 Ark. 634 41941). 
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result in this situation may be character- 
ized as a forfeiture in its technical sense. 


Illinois—The rule of the Bergholm case 
has prevailed from early cases. The Circuit 
Court of Appeals for the Seventh Circuit 
applied this rule in Rintoul v. Sun Life 
Assurance Company of Canada, 10 CCH 
Lire CAsEs 169, 142 F. (2d) 776, cert. den. 
10 CCH Lire CAseEs 332, 323 U. S. 776 
(1944), and also declined to recognize the 
insured’s imsanity as an excuse for failing 
to file notice of claim within the time pro- 
vided by the policy. The court quoted 
from two cases. The first is an unpublished 
case, Continental National Bank etc. v. New 
York Life Insurance Company, 257 Ill. App. 
651 (1930): 


“We regard the receipt by it [insurance 
company] of such proof as a _ condition 
precedent to its being required to waive 
payment of any premium, and to its lia- 
bility to pay any disability benefits. Feder v. 
Midland Casualty Co. [147 N. E. 468, 316 Ill. 
552, 558]; Gallagher v. American Alliance Ins. 
Co. [220 Ill. App. 476, 479]; American Home 
Circle v. Eggers [137 Ill. App. 595, 598].” 


Of these three cases, the first requires 
that a condition precedent must be per- 
formed or excused; the second rejected the 
claim of the insured did not 
give proof of loss as required, though noth- 


because he 


ing was said as to any excuse offered by 
the third 
is similar to the second as to. the point of law. 


the insured for his failure; and 


The second authority of the Rintoul case 


is Hanson v. Northwestern Mutual Life Insur- 


ance Company, 229 Ill. App. 15 (1923), 
which concerns an insured who was in- 
jured while the policy was still in full 


died about four weeks after the 
injury, when the policy had lapsed because 


force but 


of nonpayment of the premium due in the 
that the 
was “totally and completely disabled from 


meantime. It was said insured 
the time of his injury to the time of his 
death.” It that 


“had not sufficient mind to attend to busi- 


was also mentioned he 


ness.” This appears to include also the 
the f 
this was true, this case would seem to be 
supported by better authority than the Con- 
tinental National Bank case mentioned above 
as the other authority of the Rintoul case. 


“business” of notifying company; if 


The case of Moscov v. Mutual Life Insur- 
ance Company, 56 N. E. (2d) 399, 387 
Il. 378 (1944) decided the question of fail- 


* See under Wisconsin 


Impossibility of Notice by Disabled 


ure of proof under Pennsylvania law accord- 
ing to the minority rule. 

Indiana.—The supreme court of this state 
referred in Guardian Life Insurance Com- 
bany of America v. Brackett, 3 CCH LIFE 
CAseEs 1030, 27 N. E. (2d) 103, 108 Ind. 442 
(1940), with such force to the Johnson and 
the Wisconsin Comstock * cases that we may 


forget about some particular features of 
the case and still be safe in stating that 
the decision is good authority for the 


majority rule: 

“To hold that the total disability against 
which the insurance was procured should, 
by rendering the insured incapable of giving 
‘due proof’, be the means of defeating the 
very object of the insurance, would, it 
seems to us, be inconsistent.” 


Iowa.—The Johnson case is again the state 
court’s authority for the application of 
the majority rule in McCoy v. New York 
Life Insurance Company, 258 N. W. 320, 219 
la. 514 (1935); and these cases are re- 
approved in Levitt v. New York Life Insur- 
ance Company, 5 CCH LiFe Cases 906, 297 


N. W. 888, 230 Ia. 456 (1941). Among 
other new cases the court has added the 


Wisconsin Schliniz* case to its authorities. 
The court pointed out that it would be 
impractical for the insured to entrust a 
number of his friends with giving notice 
he should become insane. More- 
over any power of attorney would cease 
on his becoming insane. There was, said 
the court, no case holding that notice must 
be given by some third party in order to 
recover disability payments. 


in case 


Kentucky.—The state court has recog- 
nized the general rule that notice may be 
made a condition precedent, but it has not 
decided the present problem. 


Louisiana.—The state court, in Hickman 
v. Pan-American Life Insurance Company, 
173 So. 742, 186 La. 997 (1937), has recog- 
nized the conflict between the courts which 
maintain that insanity does not excuse the 
insured unless so stipulated in the policy 
and those courts which maintain that the 
insured is not obliged to do something 
w'ich providence alone has made impussible. 
The court adopted the latter rule, relying 
the Arkansas Pfeiffer case, previously 
mentioned, and the Restatement. Later cases 
follow this case: thus in Bell v. Acacia 
Vutual Life Insurance Company, 9 CCH 
Lire CAses 359, 16 So. (2d) 821, 204 La. 
1005 (1944), the same cout affirmed this 
rule. But while in the firse case the wife, 


on 


4 See under Wisconsin. 
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who was the beneficiary, did not know 
about the policy but caused immediate 
notice when she found it, in the second 


case the wife knew about the policy, though 
not about its conditions, and when she 
found a premium receipt, she turned it over 
to her lawyer. The court recognized that 
notice by the wife would not have been 
improper; nevertheless her failure to give 
notice cannot prejudice her rights as a 
beneficiary. 

“Tt was not her rights which could be 
affected by the giving or failure to give 
notice. It was the right of the insured, 
who, by the express terms of the policy, 
was authorized to change the beneficiary 
at any time. Moreover, there is no satis- 
factory proof that she knew of the policy 
requirement. , 

The court recognized that the company 
may have provided that the beneficiary should 
give notice in case of the insured’s in- 
sanity; however, there was no clause specify- 
ing this. 


Michigan.—In Reed v. Loyal Protective 
Association, 117 N. W. 600, 154 Mich. 161 
(1908), the court adopted the rule “that a 
provision requiring a notice on pain of 
forfeiture will not be construed to require 
strict performance when by a plain act of 
God it is made impossible of performance.” 
Among others the Wisconsin Comstock case 
is cited. 


Minnesota.—In Wheeler v. Equitable Life 
Assurance Society of United States, 6 CCH 
Lire CAsEs 798, 1 N. W. (2d) 593, 211 Minn. 
474 (1942), the court, citing some leading 
cases, applied the principle of the majority 
rule to the situation where the statute re- 
quired within ten days or twenty 
days, as the case may be, but provided for ex- 
cuse if notice could not reasonably be given 
earlier. The insured gave notice thirty-eight 
days after total disability had ceased. The 


notice 


circumstances of the case (sickness of the 
and ensuing 
cused him. 


eves nervous reaction) ex- 


Missouri.—A decision which elaborates 
the problem and heavily relies on the Wis- 
consin Comstock case is Roseberry v. Ameri- 
can Benevolent Association, 121 S. W. 785, 
142 Mo. App. 552 (1909). The court said 
that the severity of the doctrine of Paradine 
v. Jane, Aleyn 26, 82 Engl. Reprint 897 
(1647), the leading case on impossibility, is 
being modified by the courts in order to 
effectuate the indemnity which is the funda- 
mental idea of insurance, especially where 
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forfeiture is to be avoided. Finally, the 
court decided that mental incapacity as a 
result of an accident and the effect of 
opiates was a good excuse for the failure 
by the insured. The Supreme Court of 
Missouri added to its reasons in the first 
case another, in Schoen v. American National 
Insurance Company, 9 CCH Lire CAsEs 844, 
180 S. W. (2d) 57, 352 Mo. 935 (1944), when 
it pointed out that taken literally the con- 
dition would prevent the insured from collect- 
ing on his policy, and that Justice Cardozo 
was correct in pointing out in the Johnson 
case that a requirement that is merely modal 
or procedural must be liberally construed. 

The Roseberry case was followed by the 
Circuit Court of Appeals for the Eighth 
Circuit in Hayes v. Equitable Life Assurance 
Society, 5 CCH Lire Cases 628, 150 S. W. 
(2d) 1113, 235 Mo. App. 1261 (1941); in 
Magill v. Travelers Insurance Company, 8 
CCH Lire CAsEs 345, 133 F. (2d) 709 (1943) ; 
and in Limpus v. New York Life Insurance 
Company, 14 CCH Lire CasEs 29, 226 S. W. 
(2d) 97 (1949). 


Nebraska.—The supreme court of this 
state as early as 1901 enriched the long 
chain of decisions to follow with the often- 
quoted case of Woodmen’s Accident Associ- 
ation v. Byers, 87 N. W. 546, 62 Neb. 673 
(1901), in which the court said that the 
risk of the insurer had not been increased 
by the failure of the insured to comply 
literally with the provisions of the policy. 
Absolute and strict compliance with the 
policy under all the circumstances would 
make the policy a trap for the unwary and 
deprive them of the very indemnity con- 
tracted for. Not giving notice must be 
distinguished from nonpayment of premi- 


ums. The court further pointed out that 
as a result of literal interpretation for- 
feiture would ensue and that, generally, 


clauses of notice to be given “forthwith” 
or “immediately” are never construed by 
the courts literally. Insurance Company v 
Boykin, 12 Wall. 433, 20 L. Ed. 442, was 
cited as a case in which insanity was held 
to be a good excuse, and the principle 
applied there by the United States Su 
preme Court to a fire policy was deemed 
appropriate for other policies too. The 
wife had no knowledge of the policy but 
when she found it, she gave immediate 
notice to the insurer, and that was all that 
was required. 

The rule of this case was reapplied in 
later cases, e.g., Hilma v. Western Travelers 
Accident Association, 125 N. W. 535, 86 Neb. 


285 (1910), and recently in Brown v. Security 
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Mutual Life Insurance Company, 13 CCH 
Lire Cases 726, 36 N. W. (2d) 251, 150 
Neb. 811 (1949). 


New Jersey.—The supreme court of this 
state had decided in Revell v. Columbian 
Protective Association of Binghamton, New 
York, 157 Atl. 553, 9 N. J. Misc. 1311 
(1931), that reasonableness of time within 
which to give notice as provided in a dis- 
ability policy was to be interpreted by con- 
sidering all the circumstances of the case, 
so that physical incapacity would generally 
be a good excuse. This principle, as well 
as the well-established one of avoiding for- 
feitures wherever possible, is the foundation 
for the decision of the Court of Errors and 
Appeals of New Jersey in Baylor v. State 
Mutual Life Assurance Company of Wor- 
cester, Massachusetts, 174 Atl. 526, 113 N. J. L. 
389 (1934). There the insured became 
totally disabled, physically and mentally, 
during the grace period and failed to give 
notice and proof thereof. Construing the 
policy most strongly against the compan}, 
the court gave judgment for the insured. 


New Hampshire.—The state supreme 
court follows the majority rule and has 
reaffirmed it in Bean v. Philadelphia Fire & 
Marine Insurance Company, 190 Atl. 131, 88 
N. H. 416 (1937). There the insured did 
not give notice of a fire loss as required by 
statute. The Supreme Court of New Hamp- 
shire held “that causal insanity on the part 
of an insured renders it impossible for him 
to comply with the condition precedent of 
notice.” The Johnson case was quoted 
with approval, and the notice given by the 
insured within reasonable time after he had 
recovered the possession of his mental abili- 
ties was recognized as timely. In a later 
case relating to disability insurance, Molloy 
v. Head, 4 Atl. (2d) 875, 90 N. H. 58 (1939), 
the court cited with approval the Bean 
rule—that though nonperformance of the 
condition of notice relieves the insurer, im- 
possibility of performance is an excuse. 


New Mexico.—In the absence of decisions 
by the courts of the state, the Circuit 
Court of Appeals for the Tenth Circuit 
has predicated its decision in Harris v. 
Pacific Mutual Life Insurance Company of 
California, 8 CCH LiFe CasEs 1049, 137 
F, (2d) 272 (1943), on the majority rule: 
that the disability to give notice grew out 
of the very disability insured against, and 
that a decision against the insured would 


operate as forfeiture. The court said: 
“We think the New Mexican courts would 
follow the majority rule.” 


New York.—The courts of this state 
still follow the older cases, of which White- 
side v. North American Accident Insurance 
Company of Chicago, 93 N. E. 948, 200 N. Y. 
320 (1911), seems to be the most representa- 
tive decision. There the policy provided 
for written notice from the insured or his 
representative within ten days of the date 
of the injury, death, or commencement of. 
sickness, as condition precedent to recovery. 
Plaintiff was delirious during the early part 
of his sickness and unable to remember 
that he had such a policy, but when he 
remembered he caused immediately the send- 
ing of notice, less than a month after he 
had fallen ill. The court of appeals dis- 
tinguished the cases where the law has 
created a duty from those where a person 
by express contract has engaged absolutely 
to do an act. In the first line of cases, 
where the duty is imposed on someone 
against his will, equity may grant relief, 
but not so in the second line where the 
person voluntarily assumed some obligation 
of the contract. The result of this case 
appears harsh, because the insured was 
under medical treatment during the first 
month and the company had ample oppor- 
tunity to investigate after receipt of notice 
as to his disability, which lasted eight 
months. Two judges dissented mainly be- 
cause of the relatively short time the notice 
was delayed. 

The Whiteside case was cited with approval 
in Mutchnick v. John Hancock Mutual Life 
Insurance Company, 284 N. Y. S. 565, 157 
Misc. 598 (1935), by the Municipal Court 
of the City of New York, Borough of 
Manhattan, where the main question con- 
cerned the timely filing of due proof of 
disability, a question closely connected with 
our problem. The court reaffirmed similar 
holdings in earlier cases,* but it also took 
issue with the Marshall case and, by elabo- 
rate reasoning, tried to show that the case 
was erroneously decided and that the United 
States Supreme Court indicated, at least 
indirectly, its disapproval by its decision 
in the Bergholm case. The court finally 
predicated its own decision mainly on its in- 
terpretation of the wording of the insurance 
clause in question. 


North Carolina.—The supreme court has 
summed up the holding of older cases as 





3 This is the argument in Paradine v. Jane. 
* Herschman v. John Hancock Mutual Life 
Insurance Company, 284 N. Y. S. 561, 158 
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Misc. 263 (1935); Shapiro v. Metropolitan Life 
Insurance Company, 272 N. Y. S. 401, 151 Mise 
707 (1934). 
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to the principles of interpretation of insur- 
ance policies in Rhyne v. Jefferson Standard 
Life Insurance Company, 147 S. E. 6, 196 
N. C. 717 (1929), in this way: 

“The primary purpose of all insurance is 
to insure, or to provide for indemnity, and 
it should be remembered that, if the letter 
killeth, the spirit giveth life.” 

The Wisconsin Comstock case was cited 
as authority for the court’s decision that 
the total disability of the insured, which 
made him incapable of giving notice as 
required by the policy, was an excuse for 
the insured’s failure to give timely notice, 
since it could be said to have been reason- 
ably within the minds of the parties at the 
time of the making of the contract. This 
case is the authority for the same holding 
in Woodell v. Aetna Life Insurance Company, 
199 S. E. 719, 214 N. C. 496 (1938). 


Oregon.—The supreme court of this state 
has furnished us with a thorough and il- 
luminating decision in Bennett v. Metropoli- 
tan Life Insurance Company, 9 CCH LIFE 
CASEs 603, 145 Pac. (2d) 815, 173 Ore. 386 
(1944). The court overrules Reingold v 
New York Life Insurance Company, 85 F. 
(2d) 776 (1936), and gives a thorough re- 
view of the leading cases, making reference 
to Williston and the Restatement. It says 
that there is no doubt that the insurance 
company, when it drew up the present 
clause, must have been aware of the con- 
_ flict in the consequently, 
chose language which had been judicially 
construed contrary to the meaning which 
is now ascribed to it. In this case, the 
clause related to proof, but all the authori- 
ties as to the notice clause are cited. The 
court said: 


decisions and, 


“Disability clauses had come to possess 
a two-fold meaning: (1) their literal mean- 
ing, and (2) their courtroom, or obvious 
meaning. A cardinal principle of jurispru- 
doubts be resolved 
against the party who tsed the language 
capable of a double meaning.” 


dence demands that 


Pennsylvania.—The courts have in older 
cases, at least by way of dictum, recognized 
physical or mental disability as excuse.’ 
In 1937, the Circuit Court of Appeals for 
the Third Circuit recognized in John Han- 
cock Mutual Life Insurance Company v,. De 
Costa, 88 F. (2d) 479 (1937), that a condi- 
tion precedent requiring proof of disability 
is excused where its performance is impos- 
sible. In 1940, however, the Superior Court 


Company, 174 Atl. 628, 114 Pa. Super. 555 
(1934), a case of a fire insurance policy. 
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*™ Compare Stoyer v. Franklin Fire Insurance 


of Pennsylvania in Farmers’ Trust Company 
v. Reliance Life Insurance Company of Pitts- 
burgh, 3 CCH Lire CAsEs 923, 13 Atl. (2d) 
111, 140 Pa. Super. 115 (1940), decided the 
same problem to the contrary as being a 
matter not permitting of construction when 
the language of the policy was clear and 
unequivocal. Many older cases of the juris- 
diction were cited in support, but “the 
only case” in which the opposite view was 
sustained, Cohen v. New York Life Insur- 
ance Company, 29 Pa. Dist. & Co. R. 383 
(1937), was not followed, though the court 
called it a very able and comprehensive opinion. 
South Carolina.—The leading case is Levan 
v. Metropolitan Life Insurance Company, 136 
S. E. 304, 138 S. C. 253 (1927), which rec- 
ognized incapacity to furnish notice as a 
good excuse. The case was followed in 
Whetstone v. New York Life Insurance Com- 
pany, 188 S. E. 793, 182 S. C. 150 (1936). 
In both cases the wives of the insured knew 
there was some policy but had no knowl- 
edge of the particulars; they did not give 
notice within the specified time but did so 
immediately after they acquired full knowl- 
edge about the policy. A dictum in Way v 
Pacific Mutual Life Insurance Company of 
California, 188 S. E. 805, 182 S. C. 143 
(1936), also recognizes the rule. 
Texas.—Here the majority rule is fol- 
lowed. In Texas Life Insurance Company v. 
Sharp, 4 CCH Lire Cases 1176, 146 S. W. 
(2d) 447 (1940-1941), the Court of Civil 
Appeals of Texas approved by way of dic- 
tum prior cases which recognized physica? 
or mental incapacity as excuse for not giv- 
ing notice. The court later upheld this rule 
on a second appeal in the same case (7 CCH 
Lire Cases 45, 159 S. W. (2d) 951 (1942)): 


“ 


it could not have been in the con- 
templation of the parties that the insured, 
who is required to give the notice, should 
be bound by the strict provisions in refer- 
ence thereto if he was unable to do so on 
account of the identical condition against 
which the indemnity is given.” 
Virginia.—The case of Swann v. Atlantic 
Life Insurance Company, 159 S. E. 192, 156 
Va. 852 (1931), has become one of the lead- 
ing cases in the country. The court in this 
case discussed the Marshall and Bergholm 
cases but did not stress, as was done later in the 
Johnson case, that neither Marshall nor Berg- 
holm considered the question of incapacity 
as an excuse. However, in the Swann 
case, the court analyzed this problem as it 


was there presented. 
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It also quoted the following from the 
previously mentioned Rhyne * case: 


“*That which cannot fairly be said to have 
been in the mind of the parties, at the time of 
the making of the contract, should be held as 
excluded from its terms. Comstock v. Fra- 
ternal Accident Ass'n, 116 Wis. 382, 93 N. W. 
22. The primary purpose of all insurance 
is to insure, or to provide for indemnity, 
and it should be remembered that, if the 
letter killeth, the spirit giveth life.” 

The court added: 

“The insured could not present proofs 
before his disability, and he certainly could 
not present proofs after he became men- 
tally and physically incapable of doing so. 
It would be unreasonable to say that he 
should present proofs to the company if 
he were insane or unconscious. Such a con- 
struction of the policy would render it of 
no value to the insured in such a case, 
although he may have been influenced 
thereby to purchase the insurance, and has paid 
for the right to have the premiums waived. 


“Payment of the premium, when due, has 
been strictly enforced in favor of the insur- 
ance companies. This is because the pre- 
mium is the basis of the contract and the 
companies cannot carry on their business 
unless the premiums are paid. Furnishing 
proofs of total and permanent disability is a 
different matter. When the disability of the 
insured occurred while the policy was in 
force, he was entitled to have his premiums 
waived until his death, for his disability 
continued until his death.” 


It should be noted that here again the 
widow, the plaintiff, did not know about the 
policy during the period of the delay, and 
gave notice only when she found the policy. 


West Virginia —The Supreme Court of 
Appeals has discussed the problem of fail- 
ure of notice as well as that of proof, in 
lannarelli v. Vannor City Life Insurance Com- 
pany, 171 S. E. 748, 114 W. Va. 148 (1933), 
without clearly separating the two problems. 
The court decided the latter by assuming 
the view of the minority. But it’ would 
seem that the reasons given by the court 
would also apply to the first problem. Ac- 
cording to this court, the act can be done 
by anyone for the insured if he is incapaci- 
tated, and if he did not provide for this 
emergency, he has to bear the consequences 
of his lack of precaution; it is essential that 
insurance companies do not face risks which 
they could not take into contemplation; the 


5’ See under North Carolina. 
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premium is calculated with reference to 
contemplated risks. 

The same result was reached in Jenkins v 
New York Life Insurance Company, 3 CCH 
Lire Cases 422, 7 S. E. (2d) 343, 122 W. Va. 
73 (1940), where the case of Neill v. Fidelity 
Mutual Life Insurance Company, 195 S. E. 
860, 119 W. Va. 694 (1938), was distin- 
guished as pertaining to a double indemnity 
“rider” attached to a life insurance policy. 


Wisconsin.—The supreme court of the 
state has already handed down in Comstock 
v. Fraternal Accident Association, 93 N. W. 
22, 116 Wis. 382 (1903), a thorough decision 
which rightly became one of the leading in 
this field. The court discussed the problem 
of construction and the many various at- 
tempts made by different courts to cope 
with this problem. The court reached this 
conclusion: 

“However, when the contract in question 
was made, the law was deemed so well 
settled that, notwithstanding the mandatory 
language of a policy requiring some act to 
be done as a condition precedent to the 
right to recover for a loss, it should be read 
with an exception saving the rights of the 
assured from forfeiture for a failure to com- 
ply therewith where he is totally incapaci- 
tated from acting in the matter, that we 
hold the parties here entered into the con- 
tract in contemplation thereof, and that 
language to that effect became a part of the 
instrument the same as if it were plainly 
embodied therein, though it violates the 
literal sense of the words used, and regard- 
less of whether it can be, by general rules 
for judicial construction, found within the 
reasonable scope of such words.” 

In 1937 the same court discussed the 
problem again in Schlintz v. Equitable Life 
Assurance Society of United States, 276 N. W. 
336, 226 Wis. 255 (1937), leaning heavily on 
its older decision and adding new authori- 
ties, e. g., the Johnson case and the Restate- 
ment, Section 301. 


What Is the Problem? 


This short survey pictures the present 
state of a struggle which has been going 
on for more than half a century and which 
has left us with one more problem where 
the courts have fallen short of agreement. 
And though we are willing to admire and 
to abide by the wisdom of Justice Cardozo, 
who chose to yield to the judges of the state 
expounding the policy of that state, yet 
we cannot help wondering: How is it pos- 
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sible that a problem that must appear so 
simple to any layman becomes so difficult 
for the courts of some states, among them 
those of New York, that they are in hope- 
less disagreement with a majority of state 
courts? It is true, as Justice Cardozo 
points out, that “No question is here as to 
any general principle of the law of contracts 
of insurance with consequences broader 
than those involved in the construction of a 
highly specialized condition.” And it is also 
true that this is not the only problem over 
which lawyers are still struggling for the 
correct solution. 3ut what is the real 
difficulty that would explain why the pres- 
ent problem still defies a simple and un- 
equivocal answer? 


The problem is, as our famous authority 
has stated, the construction of a condition. 
The giving of notice is a condition prece- 
dent to the liability of the insurance com- 
pany.” It follows that the insured, in not 
giving notice, does not break any promise 
nor violate any duty; but if he fails in giving 
notice, no instant duty of payment by the 
company may arise. As to that effect of a 
condition precedent, there is_ practically 
unanimity. The difficulty arises when we 
ask whether, and under what circumstances, 
the condition may be excused because physi- 
cal or mental incapacity has made it im- 
possible for the insured to give the required 
notice. Thus our problem is the construc- 
tion of a condition, the performance of 
which has become impossible. 


Impossibility as Defense 


As to impossibility, we have already seen 
that courts were ready to refer to Paradine 
vw. Jane and rest their decision on that lead- 
ing old English case, pursuant to which 
impossibility is no excuse where the obligor 
did not provide for possible future incapacity 
when he was able to do so. But we are 
aware of the fact that in the course of time 
the courts have created well-recognized 
exceptions to this rigid rule, the last of 
which were formulated to cope with certain 
situations brought about by the two world 
wars.” As a matter of fact, the exceptions 
are so numerous that authors have asked 
what the difference in practical effect is 
between our law and the civil law which, 


*There are only isolated decisions treating 
the condition as subsequent; this problem will 
not be discussed. See under Arkansas. 

% Compare Roseberry v. American Benevolent 
Association, 121 S. W. 785, 142 Mo. App. 552 
(1909). 

4 See 6 Williston, Section 1979. 
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another problem. 


starting with the opposite view, regards im- 
possibility as an excuse but recognizes par- 
ticular exceptions.” Be that as it may, our 
law contains many applications of the rule 
that impossibility will excuse the perform- 
ance of a condition. The architect cases 
afford a ready example. Where an owner 
has promised payment to a builder if he 
furnishes the certificate of a certain archi- 
tect, and the latter dies or becomes inca- 
pacitated, the owner must pay without 
receiving the certificate. On the death of 
the architect the condition of delivering the 
certificate ceases to be a condition precedent 
for the owner’s duty to pay the builder.” 
Distinct from this type of condition is an- 
other where the parties to a sale of chattels 
agree that the condition shall be the opin- 
ion of an expert.” The courts have repeat- 
edly held that here impossibility of furnishing 
the opinion is no excuse for the seller, be- 
cause he does not suffer forfeiture of con- 
siderable work done as does the builder, but 
suffers only the loss of a bargain. This 
well-known rule is available for ready appli- 
cation to our problem. Here, forfeiture of 
all rights and advantages bargained for and 
paid for by the premiums is the unavoidable 
result if the impossibility is not an excuse. 
Moreover, though the payment of the pre- 
mium is an essential part of the exchange, 
the giving of notice is not; it relates only 
to the procedure.* Consequently, if the 
courts recognize the excuse, they do not vio- 
late inveterate rules of law, but only add a 
new link to the chain of exceptions t 
Paradine v. Jane. 

The Restatement of Contracts has formu- 
lated the general rule in Section 301 that 
impossibility will excuse a condition if 
“(b) existence or occurrence of the condi- 
tion is no material part of the exchange for 
the promisor’s performance and the dis- 
charge of the promisor will operate as a 
forfeiture.” Illustration 4 applies this rule 
to the present problem. 


The Restatement had major influence on 
the courts, and has been cited repeatedly.” 


Argument of Minority Courts 


Still, this is not yet the final solution. As 
we have seen, the courts have encountered 
The parties are free to 


1% Herbert v. Dewey, 77 N. E. 822, 191 Mass 
403 (1906). 

13 Van Iderstine Company, Inc. v. Barnet 
Leather Company, Inc., 152 N. E. 250, 242 
N. Y. 425 (1926). 

4 See, e. g., the Johnson case, under Mis- 
souri. 

% See, e. g., under Arizona. 
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make their bargain as they like. If they 
agree that waiver of payment of the pre- 
miums shall ensue only if timely notice is 
given, and fail to provide that physical or 
mental incapacity shall be an excuse, then 
this is their agreement and it must stand 
as made by the parties. This has been the 
main argument of the minority courts. 


But the agreement of the parties is not 
that notice under all the circumstances shall 
be the condition precedent. The agreement 
is that notice shall be the condition. Cer- 
tainly the parties did not agree on some- 
thing that was impossible from the very 
outset. Never have the courts construed 
the condition like this. Never have they 
assumed that a party who became unable to 
give notice had accepted a condition which 
was incapable of performance. To construe 
the condition thus would have been tanta- 
mount to saying that there was never a 
contract, for it is a settled rule that a con- 
dition precedent which is absolutely impos- 
sible of performance would make the whole 
contract void. 


Explanation of Majority Rule 


There are then only two ways to explain 
the majority rule: Either the condition is 
regarded as not being absolutely impossible, 
or it is regarded as impossible, but with the 
issumption that the parties in making the 
contract did not think of all the conse- 
quences of the condition, so that there is 
room for construction. 


As to the first situation, Professor Corbin 
complained that the courts do not discuss 
it; his article was published almost thirty 
years ago,” but the fact remains more or 
less true today. The question is raised in 
some cases, but generally the courts confine 
themselves to statements such as these: the 
insured could have provided for the emer- 
gency but did not do so; the required act 
was not one which could not be delegated; 
though the insurer provided for notice by 
the insured, such notice, in the particular 
situation, was an impossibility; since the 
condition would be impossible, the meaning 
can only be that the insured was free to 
entrust anyone he chose to give notice.” 

It is obvious that the courts which state 
that the insured may give power to an agent 
to perform the required act are right; there 
is nothing in the act that could not be 

% Arthur L. Corbin, ‘‘Supervening Impos- 
sibility of Performing Conditions Precedent,”’ 
Selected Readings of the Law of Contracts 
(1922), p. 970; 22 Columbia Law Review 421, 
427; see also Frederic C. Woodward, Impos- 
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performed by any agent. Probably in many 
of the cases if an agent was nominated 
before the insured became incapacitated, the 
desired result could be achieved and notice 
would reach the insurer in time. In par- 
ticular this would be true if members of 
the family have been empowered to give 
notice or if, at least, they have been informed 
about the policy. But there might exist 
legitimate reasons why the insured did not 
want to inform them. The same may be 
true as to the beneficiary, especially since 
he may not be the best person to obtain 
the required information in due time. So 
the insured would have had to resort to 
some friend and make him his agent. But 
there are situations where this means would 
not work: many years may pass before a 
critical situation arises, and the insured 
would be constantly under a duty to check 
whether his agent is capable of giving notice 
should he himself lose his capacity. He 
may even find it necessary to nominate more 
than one agent and again check on those— 
and all this to be safe in a situation which, 
after all, is very rare and may appear to 
him still more rare than it actually is. 
Everyone thinks of the possibility of sudden 
death, and most life insurance contracts are 
made with this in mind; this may also be 
true of disability insurance. But the average 
man taking out insurance hardly contem- 
plates that he may become insane or physi- 
cally incapacitated to such a degree that 
he will not even be able to notify the in- 
surer. Human nature cannot be forgotten 
in construing the standard provision of an 
insurance policy. It seems harsh then to 
throw this burden on the insured, and all 
the more since situations are feasible in 
which the best precaution taken by the in- 
sured will not suffice. Another argument is 
that in every lawsuit the court would have 
to inquire whether, in the specific case, the 
insured acted with reasonable care. This 
would complicate the lawsuit greatly, and 
is therefore undesirable. Consequently, the 
inquiry whether the insured could have given 
information and power to an agent before 
he became incapacitated has not much to 
recommend it. 


The other possibility then deserves our 
attention: The policy contains a condition 
precedent which becomes impossible of per- 
formance by the incapacity of the insured. 
There is a simple explanation why the 
insured entered into such a bargain. Nor- 
sibility of Performance as an Excuse for Breach 
of Contract (1901); 1 Columbia Law Review 529. 


17 See examples under Alabama, Idaho, Iowa 
and West Virginia. 
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mally, when the insured is the victim of an 
accident or stricken by disease, he still will 
be able to give the required notice. It is 
only a rare case where the disability will 
be so serious and of such kind that it will 
disable the insured from giving the required 
notice. He contemplates that if he becomes 
disabled there will be no difficulty in sending 
a simple letter to the insurer; he does not 
contemplate the abnormal case in which he 
will be unable to do so. Most probably— 
at least before ample litigation developed— 
this case was not even contemplated by the 
insurer. Thus our problem is the construc- 
tion of an impossible condition included in 
the insurance contract but not thought of 
by the parties. 

But first some consideration must be 
given to the interpretation of those policies 
which were drawn up by insurance com- 
panies after the problem had kept so many 
courts busy for many years. Obviously they 
were written by draftsmen who had precise 
knowledge about the problem involved. It 
is then the insurance company which used the 
language and used it while aware of the vary- 
ing interpretations given to it by the courts. 


This litigation was going on all over the 
country with more and more states em- 
bracing the majority rule. Decisions in each 
state had great bearing on those of other 
This was a clear warning to every 
insurance company, even in those few states 
_ where the question had been decided in 
favor of the insurance company, that there 
was no established law to be relied on—at 
least that there was serious doubt about the 
construction of.the clause. Some insurance 
companies chose to continue to use their 
former language, even though they must 
have been aware of the fact that the word- 
ing of the provision was litigated and 
doubtful at the least. The insurer thus loses 
one argument, that the language is clear 
and not open to construction.” 


states. 


But as to older policies written before 
the litigation became so widely spread, it 
is interesting to note that. one of the main 
authorities was a quotation from 2 Williston 
(first edition), Section 808. Two years 
after this work was published, 
Corbin’s article appeared; twenty years later 
the Restatement of Contracts reflected these 
ideas in Sections 301 ff. 

Today Williston 
longer be an authority for the courts which 
quoted the first edition,” since the second 


Professor 


Professor would no 


% Compare the court decisions under Arizona, 
Oregon, etc. 
1” See, e. g., under Alabama. 
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edition has embodied the new ideas” relat- 


ing to impossibility of conditions forming 
no material part of the exchange. 

Professor Williston’s work is also an au- 
thority for the construction of contracts 
generally. It is fundamental that courts 
will prefer a construction which upholds a 
contract to one which annihilates it, and 
that they elect an interpretation which avoids 
forfeiture wherever they can do so. The 
most important fact, however, is that courts, 
wherever justice requires it, will not con- 
strue words literally, though the contract 
is unequivocal, if this would produce an 
inequitable or unreasonable result. The archi- 
tect cases above are one example, and others 
may be found in any casebook on contracts. 

The agreement in the architect cases is 
that payment will be made when the cer- 
tificate is presented. This logically includes 
the case in which the architect dies before 
giving the certificate. Of this, however, 
the parties did not think. The court as- 
sumes that when the parties agreed to make 
payment contingent on the delivery of the 
certificate, they did not provide against death 
of the architect and that therefore the owner 
must pay. 

The situation under discussion is exactly 
parallel. Here too the condition has become 
impossible. Here too the court will enforce 
performance. The fact that in the first case 
a third party has incapacitated, 
while in the second case of the 
contracting parties, cannot be decisive. The 
common salient feature is impossibility of 
the condition. Where a contract includes a 
situation which the parties did not have in 
mind, justice makes it mandatory in either 
exclude that situation from the 
application of the rule. If this is, as Pro- 
Williston says, “relief under the 
mask of interpretation,” then it is good 
relief. The minority courts, which are so 
anxious not to interpret something that 
seems not to be ambiguous, in spite of the 
hardship involved for the insured, forget 
that much law has developed in this way.” 


become 


it is one 


case to 


fessor 


Finally, it must not be forgotten that, of 
course, important interests of the insurance 
companies must be safeguarded. The con- 
dition of timely notice or proof of disability 
is designed to make possible investigation 
by the insurer while full information is still 
available. The insurer is often subject to 
fraudulent claims, and reasonable protection 


(Continued on page 584) 


2 3 Williston, Section 808. 
21 See, e. g., under Wisconsin. 
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Evolutionary Pattern 


in Insurance Legislation 


Based on an address before the Ontario Division of the 
Insurance Law Section of the Canadian Bar Association 


. SAY that the law on which the in- 
surance lawyer relies is found, more and 
more, in statutes, is commonplace and true; 
common-law rules are varied 
by statute; new regulatory rules governing 
the contract the business are enacted 
annually. Indeed, almost every question 
in a lawyer’s office touching insurance now 
requires reference to a statute or statutory 
prescription. The law, thus evolving, is a 
principal tool of our trade., 


codified or 


and 


The thesis of this article is that legisla- 
tion on insurance reveals a purposeful pat- 
tern of evolution, more or less consistent, 
in many jurisdictions, over long periods of 
time, and in the several divisions of insur- 
ance. This evolution is a process by which 
the public interest in the contracts and busi- 
ness of insurance is reconciled with the 
interest of insurers and policyholders in 
such a manner that the welfare of all is 
served. Furthermore, lawyers, having studied 
the record, may put themselves in intelli- 
gent with legislatures and 
courts to aid the process; if they fail to do 
so, courts and lawyers will be displaced by 
other more competent agencies; but, with 
or without aid of the lawyers, the evolution 
will proceed on the main principles which 
its history discloses. Since those principles 
are to be by observation, let 
them appear as the narrative unfolds and 
be summarized at the end of this article. 
The impatient reader may turn to the 
dénouement whenever he finds the argu- 
ment tedious. 


cooperation 


discovered 


Pattern in Insurance Legislation 


An 


This article is reprinted 
by permission of the 
Canadian Bar Review 


By V. EVAN GRAY 
TORONTO, CANADA 


No one will suppose that complete factual 
demonstration of such a thesis is possible or 
necessary: many links will be missing and 
only a small part of the available evidence 
has been gathered. Legislation is not a 
natural science nor is the conduct of in- 
dividuals either logical or predictable. But 
the method of historical retrospect, analysis 
and synthesis may yield valuable results. 

The factual basis of this the 
legislative record. The principal materials 
that precipitate reaction relating to insur- 
ance in legislatures in Canada are three: 
reports of royal commissions of inquiry, in- 
vestigations by committees of legislatures 
and published reports of Superintendents 
of Insurance, individually or in association. 
These actuate legislative regulation of in- 
surance in three aspects: terms and provi- 
sions of the insurance contract, the conduct 
of insurance as a business (commerce) and 
the creation of statutory offenses and penalties. 


thesis is 


The stream of influence on Canadian pub- 
lic affairs flows in with special force and 
volume from the United Kingdom and the 
United States. This influence is very ap- 
parent in legislation on insurance which, by 
its nature, extends its influence through in- 
ternational trade and commerce. Precept 
and example flow across national boundaries. 
If we find similar patterns in the legislation 
of three jurisdictions, Great Britain, the 
United States and Canada, we should admit 
that they are significant and deserve further 
study, keeping in mind that these and other 


jurisdictions are all debtors to the mer- 
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cantile law of nations for the legal prin- 
ciples applied to insurance transactions. 


Marine Insurance 


Consider the record of legislative inter- 
vention in marine insurance in Great Britain, 
the jurisdiction having the greatest influence 
upon the development of this service. It 
was during the last quarter of the sixteenth 
century that the first attempt was made in 
London to centralize and regulate the un- 
derwriting of marine risks. “The Office of 
Assurances,” for registration and certifying 
of policies of insurance, was established by 
patent in 1574. One Candeler obtained the 
patent granting to him and to his deputies 
the sole right of “making and registering” 
policies and instruments of assurance, The 
grant recited that the secrecy with which 
insurances could be effected had led many 
unscrupulous persons to insure the same 
goods in different places, whereby insurers 
were defrauded. A petition of some notaries 
and brokers against the grant was not 
effectual. Mr. Ernest Fayle says the no- 
taries complained that their business was 
threatened by the monopoly, but the brokers 
“based their opposition on broad considera- 
tions of public interest.” The patent was 
renewed in 1605, but the patent and the 
office disappeared “soon after the Revolu- 
tion of 1688 like many other Tudor 
and Stuart monopolies.” ? 


In 1601, “The Court of Assurances” was 
established by an Act of Parliament? as a 
special tribunal for trial of insurance causes; 
not all the commissioners were lawyers, but 
there was a right of appeal to the court of 
chancery. This institution “struck no deep 
root in the British judicial system” and 
passed away in the seventeenth century, or 
shortly afterwards, in a great expansion of 
international trade and of insurance, “leav- 
ing no records of its work and no recogniz- 
able trace [of its influence] upon the law 
of marine insurance.” * 


3ut the eighteenth century brought the 
incorporation of joint-stock insurance com- 
panies, the founding of “Lloyd’s” and two 
important and permanent legislative inter- 
ventions: the prohibition of gaming and 
wagering in marine policies in 1746* and 
statutory forms of marine insurance policies, 


made mandatory in 1795.5 Because the sec- 
ond of these had great influence upon other 
divisions of insurance at a later time, it 
should receive special attention. 


Five standard marine insurance policy 
forms were originally authorized by this 
statute; one of these survives to the present 
day. It continues as the basic marine insur- 
ance policy in world-wide use. Its verbiage 
is unfamiliar in modern use and the con- 
notation of some words has been lost. 
Judges and other learned writers have used 
picturesque language in comment upon it. 
Said Mr. Justice Buller in 1791: “A policy 
of assurance has at all times been con- 
sidered in courts of law as an absurd and 
incoherent instrument.” * Said Sir Douglas 
Owen in 1914: “If such a contract were to 
be drawn up for the first time today, it 
would be put down as the work of a lunatic 
endowed with a private sense of humour.” * 
But the underwriter and the merchant, the 
marine lawyers and the courts, all know 
what indemnity is contracted for by its terms. 


A learned author has said of this contract: 


“Almost every clause in the printed 
Lloyd’s policy of today has been conse- 
crated by centuries of usage. However 
clumsily it may be expressed, its meaning 
is clear because it has generations of legal 
interpretations hanging almost to every 
word and almost certainly every sentence. 

A committee of lawyers and insur- 
ance experts could, no doubt, put much of 
it in clearer and more logical language: but 
then, the leading cases decided on the old 
form would cease to be binding precedents 
and the moment a dispute arose the whole 
business of litigation would begin again. 
It is for this reason that the body of the 
policy has long been regarded as sacro- 
sanct, not to be altered on any consideration 
whatever and only to be enlarged in case of 
great necessity; so far as the actual policy 
is concerned, all parties know definitely to 
what it commits them.” ° 


This dictum has an impressive illustration 
in the capital letters “S. G.” printed in the 
left-hand margin of Lloyd’s marine policies. 
For generations, the significance of these 
symbols was lost, but every policy continued 
to bear them. As lately as 1914 it was said 
of the “S. G. Mystery”: “Nobody knows 








1 William Witt Blackstock, The Historical 
Literature of Sea and Fire Insurance in Great 
Britain, 1547-1810 (1910), pp. 1 ff.; Wright and 
Fayle, A History of Lloyds (1928), pp. 35-37, 39; 
Marsden, Select Pleas in the Court of Admiralty, 
Vol. II (1897). 

2 43 Eliz., c. 12. 

3 Wright and Fayle, book cited, footnote 1. 
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419 Geo. II, ce. 37. 

535 Geo. III, c. 63 (The Stamp Act). 

* Brough v. Whitman, quoted by W. M. El- 
dridge, Marine Policies (London, 1924), p. 56. 

™Sir Douglas Owen, Ocean Trade and Ship- 
pimg (Cambridge, 1914), p. 158. 

’ Wright and Fayle, book cited, footnote 1, 
p. 131. 
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of a certainty what these cabalistic letters 
mean, but this, in the case of such a docu- 
ment, would obviously be no reason for 
their omission. They may mean, —‘Ship 
and Goods’, they may mean, ‘Salutis Gratia’, 
they may mean, ‘Somma Grande’ or ‘Sigilli 
Gratia’, and, practically, they do mean, 
nothing.” ® 

But research in ancient statutes disclosed, 
as recently as 1928, that the letters do mean 
“Ship and Goods”; they were applied to and 
printed on the combined policy form to dis- 
tinguish it from two other forms authorized 
by the same statute ” but long since discon- 
tinued, the “S” policy for ship only and the 
“G” policy for cargo only. Meanwhile, the 
practice arose of printing the “Hull Policy” 
on white paper and the “Cargo Policy” on 
blue paper, and the letters “S. G.” were 
printed in the margin of both policy forms 
and are still so printed. 

The Marine Insurance Act, 1906 (U. K.), 
codified marine insurance contract law in a 
form which has had universal acceptance in 
international trade and insurance transac- 
tions. The act did not introduce new prin- 
ciples but codified and re-enacted what was 
already recognized as the law of the con- 
tract." Local legislatures, such as Ontario” 
and British Columbia,” have enacted this 
statute in identical terms. A marine policy, 
whether issued in Montreal, London, New 
York, Philadelphia or Toronto, is likely to 
have printed on its face: “This policy is 
subject to the provisions of the Marine 
Insurance Act, 1906, except as modified or 
altered by the terms of this policy or any 
endorsement attached hereto.” 


In the United States, legislation respect- 
ing marine insurance has been concerned 
principally with regulation and taxation of 
marine insurers as corporations. The insur- 
ance statutes of Massachusetts, New York, 
Pennsylvania and other states maintain a 
careful policy of noninterference with inter- 
national aspects of the business and of the 
contract of marine insurance. 


Here is illustrated a feature of marine in- 
surance to be met in all other divisions sub- 
sequently mentioned: self-regulation as an 
alternative to legislative regulation. The 
governing committees of Lloyd’s of London 
have regulated the conduct of marine under- 
writers and brokers effectively for more 
than two centuries. This regulation touched 
not only policy forms and fair practices, but 


*Sir Douglas Owen, book cited, footnote 7, 
p. 157. 

10 35 Geo. III, c. 63. 

1 United Kingdom Statutes (1906), 6 Ed. VII, 
ec. 41. 
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also the solvency of the underwriter. Policy 
forms and rules of fair practice had a world- 
wide currency and influence; regulations to 
secure solvency concerned only the under- 
writing members of the society; elsewhere, 
other controls were needed. But this volun- 
tary self-regulation obviated legislative in- 
terference in such aspects of marine business. 


Another feature of all insurance illustrated 
in marine business is that insurance con- 
tracts are not bilaterally negotiated nor 
settled in form by consensus of independent 
parties. The insured seldom sees his policy 
until after it has been issued and he usually 
finds it on a printed form prepared by un- 
derwriters’ committees. The insured had 
not even the privilege of refusing to accept 
it, because he must have the insurance 
coverage of his valuable property and no 
alternative is available. Therefore, the in- 
terest of the insured in the actual drafting 
of policy forms must be represented at an 
early stage before the individual insured is 
personally identified. If the legislator or a 
public official is not to represent the insured, 
only the committee of underwriters can do 
so. But such representation requires a sense 
of obligation on the part of the underwriter 
committeeman to make the contract just, 
reasonable and adequate. This is the ob- 
verse side of the coin of “uberrimae fidei,” 
less often exposed than its face. 


On the record exhibited here the legisla- 
ture has been an important, valuable and 
considerate ally of the marine insurer and 
the insured in all jurisdictions. Very early 
(1795) the legislature established uniform 
standard policy forms as an incident to a 
system of raising public revenues by taxa- 
tion.* The legal principles derived from 
the practice of very early merchants and 
underwriters, distinguished from the com- 
mon law of other commercial contracts, 
have been established and preserved by such 
legislation. Fraud has been restrained or 
rendered difficult to perpetrate successfully. 
Finality in jurisprudence has been main- 
tained by preserving the form of statutes 
unchanged during long periods of time. 
Precedent and tradition have been respected 
by the underwriters in a very extraordinary 
degree. Ever since monopolies by royal 
favor of the Tudor and Stuart periods 
passed out of fashion, competition among 
insurers has been unrestrained and un- 
abated. Arbitration of disputed claims, 


2 Ontario Statutes (1946), 10 Geo. VI, c. 61. 
3 British Columbia Statutes (1925), c. 21. 
4 35 Geo. III, c. 63 (Schedule). 
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without right of appeal, has a long and 
satisfactory history and the adjustment of 
marine insurance claims is now usually ac- 
complished without recourse to litigation. 
Thus the experience of the oldest division 
of insurance had much to teach its offspring 
and its imitators. 


Life Insurance 


Among the progeny of the marine insur- 
ance contract is the giant, Life Insurance, 
so preoccupied with its own immense de- 
velopment and destiny as almost to forget 
its humble origin and its relations, whether 
poor or prosperous, 

Friendly societies, so-called in Great 
Britain, and fraternal societies, so-called in 
America, have a distinctive and interesting 
history, associated with life insurance in its 
earliest forms (assessment plan), which is 
relevant to our thesis but cannot be dis- 
cussed here.” This article follows what is 
known as “ordinary” life insurance, con- 
ducted by joint-stock and other corporations. 

Anything prior to the nineteenth century 
is too remote for any interest except curi- 
osity. Many readers have seen a facsimile of 
a policy of insurance on the life of Napoleon 
Bonaparte issued at Lloyd’s. William 
Donington would have been £500 wealthier 
if the Emperor of the French had “ceased to 
exist or been taken prisoner on or before 
the 2lst day of June, 1813.” As it turned 
out he was fifteen guineas poorer by the 
premium he paid for the policy. But the 
Life Assurances Act of 1774 in Great 
Britain had already declared policies of life 
insurance null and void when the applicant 
had “no interest” in the life insured. Such 
policies were unenforceable but not illegal. 
This legislation was similar in purpose to 
the prohibition of gaming and wagering in 
marine policies enacted at an earlier date. 
The modern version of this statute is found 
in the Ontario Insuranée Act.” 

Many joint-stock life insurance com- 
panies were incorporated in the first half 
of the nineteenth century, some organized 
for speculative investment, in a period when 
speculative investment of many kinds at- 
tracted capital easily. Some failures, many 
disappointments and public dissatisfaction 
led to enactment of the Life Assurance 


% 35 Geo. III, 1795, c. 111. 

1% 14 Geo. III, 1774, c. 48 

7 R. S. O., 1937, c. 256, Sections 145-147. 

148 United Kingdom Statutes, 33 and 34 Vict., 
ce. Gl. 

1 United Kingdom Statutes, 9 Ed. VII, c. 49. 

2” United Kingdom Statutes 13 and 14, Geo. V, 
c. 8. 
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Companies Act of 1870.% The purpose of 
this legislation was the protection of the 
public against insolvency of life insurers 
through mismanagement and fraud. The 
principal feature of regulation was enforced 
publicity through verified financial state- 
ments and proper valuation of liabilities. 
That principle continued to be the main 
line of legislative regulation in succeeding 
revisions of that statute until and including 
the Assurance Companies Act, 1909.” That 
required: (a) a minimum deposit of 
£20,000, (b) balance sheets and accounts 
in form prescribed, (c) actuarial valuation ot 
liabilities according to standards prescribed 
by the court and (d) separate funds 
certain classes of insurance business. 


act 


for 
The 
succeeding period saw enacted the Indus- 
trial Assurance Act, 1923” (and regulations 
thereunder), which marked a high degree 
of legislative regulation of weekly premium 
life insurance business. The Act of 1946,” 
amending the Principal Act of 1909, read 
with the Assurance Companies (Winding- 
up) Act, 1933” supervision by 
the Board of Trade of solvency of insurers 
without, however, interfering with policy 
contracts or internal business management. 
In particular, the Act of 1946 abolished the 
deposits requitement for insurance com- 
panies and increased the minimum capital 
requirements for incorporation and operation 
to £50,000. This amount (or one tenth of 
the premium income of the previous finan- 
cial year, whichever is greater) becomes the 
statutory “margin of solvency” required of 
every company after the second year of op- 
failure to this margin 
makes applicable provisions of the Winding- 
up Act upon application to the court. The 
Board of Trade may petition the court for 
a Winding-up Order. 

Great Britain gave a lead in legislation 
affecting the contract of life insurance by 
section 10 of the Married Women’s Prop- 
erty Act, 1870.% This act gave widows and 
children of the insured the protection of a 
statutory life insurance trust which “shall 
not, so long as any object of the trust re- 
mains, be subject to the control of the hus- 
band or to his creditors or form part of his 
estate.” Ontario and other provinces fol- 
lowed the British lead 
enacted provisions for 


increased 


eration; maintain 


and subsequently 
“preferred bene- 


21 United Kingdom Statutes 9 and 10, Geo. VI, 
c. 28. 

22 United Kingdom Statutes 23, Geo. V, c. 9. 

23 United Kingdom Statutes, 33 and 3 Vict., 
c. 93 

* Ontario Statutes (1872), 35 Vict., c. 16. 
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ficiaries” of life insurance contracts, founded 
on a similar statutory trust. In its original 
form this legislation appears to have been 
a statutory adaptation to the life insurance 
contract of the old practice of marriage 
settlements, administered in England in the 
court of chancery. In the United States, as 
in earlier Ontario legislation,” a similar re- 
sult was achieved without invoking an in- 
strumentality of equity. The main purpose 
and effect are, however, the same in all 
jurisdictions. It is the intervention which, 
more than any other, created the oppor- 
tunity for expansion which the business of 
life insurance exploited so effectively. It 
established life insurance in public esteem as 
the benefactor of widows and children. 

A distinctive feature of life insurance is 
the accumulation in the corporation of great 
funds contributed by policyholders during 
long terms of premium payments to provide 
for payment of contracts at maturity. In 
time, life insurance companies became the 
greatest aggregations of capital and credit 
under corporate management. The safe- 
guarding of these funds for the benefit of 
policyholders has been a principal purpose 
of legislation during a long period of time. 

Under joint-stock company government, 
shareholders who elect incompetent or dis- 
honest directors to manage their corporate 
affairs may expect to suffer the conse- 
quences of their own bad choice, as they 
also profit from wise selection of good man- 
agers. But policyholders, had no share in 
the government of life insurance companies 
under early dispensations. These interested 
parties looked, therefore, to legislatures for 
protection of funds intended for the benefit 
of their widows and children. Here was a 
powerful appeal to democratic legislatures; 
in all jurisdictions they endeavoured to re- 
spond effectively. 

The British way, as already indicated, was 
full publicity for the financial affairs of in- 
surers. In America, more direct govern- 
mental responsibility for supervision was 
accepted: public officials, acting under state 
legislative authority and instructions, un- 
dertook to protect policyholder interests 
in these funds from incompetent manage- 
ment as well as from dishonest conduct of 
those who controlled company affairs. 

The most insidious attacks on the funds 
came from extravagance in management, 
excessive remuneration to those who con- 
trolled the treasury and the misuse of finan- 
cial power for personal advantage. As long 


** Canada Statutes (1865), 29 Vict., ¢. 17. 
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as directors and management of life insur- 
ance companies believed themselves re- 
sponsible only to the shareholders of the 
company for the care and management of 
these funds, the way remained open for the 
proprietary interest to exploit the control of 
these great resources for selfish profit at the 
expense of the policyholders’ interest. Ab- 
sence of external checks, rapid growth in 
volume and keen competition for new busi- 
ness induced extravagant administration 
and the use of high office for private gain. 
In America, public confidence in the institu- 
tion of life insurance was seriously threatened 
at the beginning of this century and de- 
mands for investigation and reform were 
promoted by reputable and influential news- 
papers and financial journals. 


It was the legislature of New York State 
that redeemed the business of life insurance 
from destruction by such enemies as these. 
A joint committee of the Senate and 
Assembly of the State of New York (com- 
monly known as the “Armstrong Com- 
mittee,” from the name of its chairman) 
was appointed to investigate the affairs of 
the life insurance business in July, 1905. 
Mr. Charles E. Hughes (later Chief Justice 
of the United States) was one of the dis- 
tinguished counsel employed by the investi- 
gating committee and his contribution to the 
investigation and report is of signal impor- 
ance. The history and affairs of seventeen 
great life insurance corporations of the 
United States (stock and mutual) were ex- 
amined; the principal recommendations were 
founded on the material derived from that 
examination. The report, presented to the 
legislature in February, 1906,” dealt with the 
organization and government of the cor- 
porations, election of directors, retirement 
of capital stock, investments, limitation of 
new business, political contributions, lobby- 
ing expenses, valuation of policies, rebates, 
surrender values, ascertainment and dis- 
tribution of surplus, nonparticipating policies, 
remedies of policyholders, forms of policies, 
publicity and state supervision and penalties. 
It included draft bills recommended for en- 
actment to remedy the abuses revealed by 
the inquiry. 


In the literature of the period there is an 
abundance of controversial comment on the 
merits and demerits of the inquiry and its 
recommendations; but it is no longer dis- 
puted that the report and the resulting legis- 
lation were of great permanent value to the 
institution of life insurance in America and 





% State of New York: Assembly Document 
No. 41 (February 22, 1906, Albany). 
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elsewhere. Its contribution may be sum- 
marized by saying that, since that time, the 
business of life insurance recognizes, in fact 
as well as in law, a new principle: all di- 
rectors of joint-stock companies are trustees 
for policyholders as well as for shareholders. 
The corporation itself is a custodian of trust 
funds. This is a fundamental modification 
of a legal concept of corporate ownership, 
illustrated in a striking manner and on a 
large stage. Henceforth, the funds of life 
insurance corporations were not to be con- 
trolled and managed by the proprietors of 
the corporation as absolute owners: they 
were to be administered as a trust for the 
benefit of the members of the company, both 
policyholders and shareholders. 

In some very important instances, life 
insurance companies availed themselves of 
statutory powers to convert joint-stock 
companies into purely mutual corporations. 
In such cases the proprietary interest of 
shareholders was extinguished. 

In Canada a similar course of events took 
place: a royal commission on life insurance 
was appointed in February, 1906. Judge 


Duncan McTavish, of Carleton County, was 
its chairman, and distinguished counsel were 
employed to conduct the inquiry.” The re- 


port of the commission was submitted a 
year later. The Canadian commission had 
the great advantage of the earlier inquiry 
and report of the Armstrong Committee. 
Public criticism of the recommendations of 
that committee and of the legislation which 
proceeded from them influenced the Cana- 
dian commission very materially. It might 
also be said that some abuses of financial 
power disclosed in the United States com- 
panies had no parallel in Canada. The 
Canadian report is a more “conservative” 
document, but it has not been less influential 
in moulding the subsequent development of 
life insurance in Canada. 


The following illumirating observation is 
expressed in the report: 


“ar 


The freedom from legislative control 
which obtains in Great Britain in life 
insurance matters, and which is so much 
emphasized in the statements of British 
actuaries and managers put before the Com- 
mission, indicates an ideal condition; no 
legislative check upon investments, no 
standard legal reserve, but a system of re- 
turns which lends itself to complete pub- 
licity in all essential business details. If 


2 Evidence: Canada Sessional Paper No. 66, 
1906. 

*8 Report: 
1907, p. 160. 
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Canada Sessional Paper No. 123a, 


the conditions of the life insurance business 
in this country bore any proximate resem- 
blance to British conditions, a similar legis- 
lative freedom might induce similar positive 
results here. But in the opinion of your 
Commissioners the conditions are quite dis- 
similar,” * 

The declaration of the New York com- 
mittee is echoed in the report of the Cana- 
dian commission: “The commission has 
stated very fully its conviction that all ac- 
cumulated funds belonging to policyholders 
are essentially trust funds. Trustee 
directors charged with the duty of invest- 
ment should never be permitted to embarrass 
themselves by considerations arising out of 
any personal relation on their part to the 
subject matter of investment.” 


The Canadian legislation of 1910 extended 
the supervision and control of life insurance 
corporations (first instituted in 1868) by 
statutory requirements of actuarial reserves 
for liabilities, the publication and auditing 
of annual and financial statements and the 
limitation of investment powers. After an 
experience of forty years under such legis- 
lation, there is now no doubt that legislative 
intervention secured for life insurance in 
Canada reasonable certainty of continuing 
corporate solvency and the fulfillment of 
life insurance contracts at maturity, not- 
withstanding the long periods of changing 
circumstances between the making of the 
contract and its date of fulfillment. Epi- 
demics, two world wars, financial booms 
and depressions have not shaken the sound 
foundations laid for the business by such 
legislation and supervision. 


Some may say that the great change in 
direction of the life insurance business was 
due less to the legislation enacted than it 
was to a change in attitude of directors and 
managers of life insurance companies. It 
is the sense of responsibility of these officers 
to policyholders, to the public and to the 
nation, that principally controls the conduct 
of these great institutions. That sense of 
responsibility is imposed by an informed 
public opinion which would not tolerate the 
control of these corporations by persons 
who are not sensitive to that responsibility 
in fact as well as in law. 


In 1922 the Commissioners on Uniformity 
of Legislation in Canada undertook the 
preparation of a statute to revise and make 
uniform the law of life insurance contracts 


* Report: 
1907, p. 185. 
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in all common-law provinces. The work of 
drafting was referred to the Ontario Com- 
missioners, of whom Mr. John D. Falcon- 
bridge, K. C., of the Osgoode Hall Law 
School was chairman. The achievement of 
uniformity had been a long-cherished hope 
among all concerned with life insurance, but 
also a hope deferred, as is often the case, 
by the difficulty of finding a person qualified 
and willing to undertake it. In Dean Falcon- 
bridge this fortunate combination was 
found. After two years of painstaking work, 
the Uniform Life Insurance Act as drafted 
was approved by the commissioners and 
submitted by the provincial attorneys gen- 
eral to the several legislatures for enact- 
ment. It was uniformly enacted by all 
legislatures except Quebec and came into 
force on July 1, 1924.” 


Important changes in the former law 
of the life insurance contract are embodied 
in the new code. The greatest advantage for 
the public and for policyholders was the 
elimination of the vexed question of what 
law should apply to policies issued in one 
province, delivered in another, to an insured 
who changes his residence to another, dies 
or makes a will in another and, having 
changed the beneficiary under the policy in 
his lifetime, dies leaving a beneficiary or 
beneficiaries in other provinces. The re- 
sulting conflict of laws had been a serious 
inconvenience to all while the statutes of the 
several provinces were unlike. Uniformity 
of statute law resolved all such questions. 
Furthermore, the elaborate provincial laws 
as to beneficiaries, “ordinary,” “preferred” 
and “for value,” were much simplified by 
statutory uniformity, as were also other 
legal aspects of the contract. The provi- 
sions of the Civil Code of Quebec on life 
insurance remain distinguished in some 
important particulars from the common-law 
codification. In the United States and Great 
Britain no common-law codification has 
been attempted. 


A discussion of general public interest on 
the investment of life insurance funds has 
arisen since the second world war. In the 
reformation of life insurance in the United 
States and Canada following the investiga- 
tions of 1906 and 1907, the safeguarding of 
investments of policyholders’ funds was a 
principal subject matter of the new stat- 
utes. The purpose and effect of the statutes 
were to define by classes the securities in 
which life insurers were authorized to invest 


*® Statutes of Ontario, 1924, 14 Geo. V, c. 50, 
Part V. 





Pattern in Insurance Legislation 











policyholders’ funds. The statutory criteria 
of good investments were: ample security 
for principal and a dividend or interest 
record which seemed to guarantee safety 
and earnings. Limitation was the main fea- 
ture of the enactments. 


In the period of prolonged depression, 
followed by a world war, desirable invest- 
ments for life insurance funds were so 
scarce than an unprecedented proportion of 
these funds was devoted to purchase of gov- 
ernment bonds. Average interest earnings 
were greatly reduced; great scarcity of au- 
thorized investment for other than govern- 
ment account developed and all the while 
the available life insurance funds grew enor- 
mously. Postwar demands for new housing 
(at inflated costs of construction), immense 
expansion of peacetime industry and de- 
mands for credit for revenue-producing 
public works were insistent. But prewar 
standards of mortgage and other security 
for insurance company loans were not avail- 
able to the insurers. Governments en- 
deavoured to meet the new situation by 
guaranteeing life insurance investments in 
housing against loss resulting from _ in- 
creased advances on inflated values; but 
these guarantees created new difficulties in 
administration of loans and investments and 
dissatisfaction in an unequal partnership. 


Now a new aspect of insurance legislation 
affecting investments is presented. How 
shall these great reservoirs of capital and 
credit be used to irrigate fields of produc- 
tive industry, aid the development of natural 
resources and provide adequate housing in 
a “welfare” state? In 1949 fifty-five billion 
dollars of life insurance assets were in the 
management control of such companies in 
the United States." Here is an “interest” 
in life insurance funds and investments 
which is distinct from shareholder and 
policyholder interests. How shall it be 
represented and how will plans be made 
for serving the national interest in com- 
mercial credit, when the very size of the 
accumulated resources of life insurers re- 
quires new investment formulas? These 
questions are very important for the thesis 
of this article: legislators, as well as busi- 
nessmen, are concerned about them. A 
radical review of statutory prescription of 
investments must soon be made, and it is 
clear that conceptions very different from 
those of the legislators in 1906 and 1907 
are likely to prevail. 

31 Moody’s Manual of Investments, Banks, In- 
surance, Real Estate Investment Trusts (1949), 
p. 223. 
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In summary of this survey of life insur- 
ance legislation, some generalization of prin- 
ciple is warranted. Again the legislature 
appears as the ally of business and again 
there is evidence that the interests of in- 
surer and insured profit from the interven- 
tion of the legislature in regulation of the 
conduct of the business in even greater 
detail than in marine insurance. Solvency 
of insurers and protection of policyholders 
are again the obvious objectives, but the 


long-term contract and the custody of 
policyholder funds have produced much 
stricter and more intimate regulation of 


business and contracts than in marine in- 
surance. 

The most conspicuous features of legisla- 
tive policy in life insurance appear to be the 
modification of the legal concept of corpora- 
tion ownership and control of funds en- 
trusted to corporation management, and the 
emergence of an interest which is not that 
of insurer or insured but is an independent 
public interest to be relation 
to the national economy and the use to be 
made of these great accumulations of capital 
and credit for community welfare. 


assessed in 


Fire Insurance 


British insurance, in all classes other than 
life insurance, followed British trade around 
the world and settled where the trader set- 
tled, a capable and efficient adjutant. The 
foreign business of these insurers is, like 
British shipping, of great importance to the 
national economy. Of general insurance 
business (other than life) nearly seventy 
per cent arises outside the United Kingdom. 
This figure does not include business of 
Llovd’s of London, for which figures are 
not available. It is estimated that the net 
profit to British companies from overseas 
business amounts to about twenty million 
pounds sterling a year. , “The existing law 
relies on the principal of the freedom of 
business with publicity of the results.” 

No doubt such world-wide operations ac- 
count, in part, for a freedom of fire insur- 
ance from legislative intervention in the 
United Kingdom more complete than in 
other divisions of insurance. One must, 
however, take account of new legislative 
departures in the Assurance Companies Act 
of 1946 previously mentioned. The new 
standards of solvency, based upon particular 
requirements of financial statements and ac- 
counts supervised by the Board of Trade, 


represented a new degree of legislative regu- 
lation consistent with our main thesis. Great 
Britain has emphasized in insurance legis- 
lation the objective of solvency of insurers 
and has conspicuously refrained from regu- 
lation of policy forms, premium rates and 
underwriting practices. These last-mentioned 
subject matters have been voluntarily regu- 
lated by the Fire Offices Committee, organ- 
ized in 1858, 

Canadian readers may be particularly in- 
terested to observe that in the legislation of 
1946 the three pillars of legislative regulation 
which Canada’s Parliament made the main 
supports of their edifice are now abandoned, 
for reasons given by the Chancellor of the 
Exchequer.” They are deposits of funds 
with the federal treasury as a condition pre- 
cedent to license, the reservation of such 
deposits for the security of Canadian con- 
tracts only and the escalator clause in the 


deposit requirements affecting British and 
foreign companies. For more than thirty 
years provincial governments maintained 


that those pillars were ineffective and unde- 
sirable without convincing the Dominion 
authorities that they should be modified. 
The British precedent may be more persua- 
sive. In any case, that history is in marked 
contrast to the story of fire insurance in 
North America. Except for the Assurance 
Companies Act, 1909, made applicable to 
fire insurance as well as life insurance, there 
is little legislative regulation of the business 
in the United Kingdom. Self-regulation by 
the Fire Offices Committee (organized in 
1858) is influential in the United Kingdom 
in relation to policy forms, premium rates 
and underwriting practices. 

Ontario decided in 1876 to bring order out 
of the chaos of fire insurance policy forms, 
which were of infinite variety and no little 
subtlety in draftsmanship. Order had not 
been secured by self-regulation of insurers 
in Canada. There was an obvious reason 
for legislation besides the need for “just 
and reasonable” conditions; namely, that 
many risks required several independent in- 
surances of the same property and concur- 
rent policies were thus a need of the insurer 
as well as the insured. Hence, the royal 
commission appointed in 1875 “settled and 
approved” statutory conditions to be in- 
cluded in all fire insurance policies which 
were “just and reasonable both for the in- 
surer and the insured.” ™ In 1876 the legis- 
lature made these statutory conditions part 
of every policy of fire insurance in force in 





% Chancellor of Exchequer, Sir Stafford 
Cripps, in the House of Commons, November 
12, 1945. 
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83 See Report of Commissioners dated January 
14, 1876: Ontario Sessional Paper No. 50, 1875- 
1876. 
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the province.” The constitutional validity 
of this legislation was contested, and af- 
firmed by final judgment in 1881.” 

York State followed this lead in 
1886, and other states and provinces soon 
afterwards, so that we have now in effect 
throughout North America (speaking gen- 
erally) statutory forms of fire insurance 
policies. The New York standard fire policy 
form™ is in general use throughout the 
United States and the Canadian form is 
uniform in the several provinces, other than 
Quebec and Newfoundland. 


New 


In Canada and the United States we had 
also contemporaneous development of legis- 
lative regulation of fire insurance companies 
and business by licensing systems which 
subjected insurers to an extraordinary 
degree of control and supervision by gov- 
ernment officials. Underwriters’ associa- 
tions for premium rate-making purposes 
were at first tolerated and later recognized 
as essential to the orderly conduct of the 
business and solvency of insurers. Such 
combinations, permitted in a time and locale 
where price fixing by combination in other 
trades was anathema, required the balance- 
wheel of government supervision. 


In Ontario, in 1917, the Honourable Mr. 
Justice C. A. Masten, as royal commissioner 
appointed to inquire into the fire insurance 
business, reported that premium rate-fixing 
associations of underwriters were desirable 
in the public interest, but he also recom- 
mended a degree of governmental super- 
vision and control of the rate-making 
procedure which has not been carried into 
legislation Part XV of the Ontario In- 
surance Act (1924), respecting rates and 
rating bureaus, is a mere salute to the sub- 
ject matter of the report. Legislative policy 
in Ontario subsequently took another line 
—the encouragement of competition among 
insurers by licensing foreign insurers of all 
reputable types—mutual, stock, reciprocals 
and Lloyds. In doing so, the province ran 
head-on into collision with Dominion gov- 
ernment policy and created a constitutional 
issue as to legislative jurisdiction of far- 
reaching consequence. The issue was re- 
solved by decisions of the courts of last 
resort in favor of exclusive provincial juris- 


% Statutes of Ontario (1876), 59 Vict., c. 64. 

3% Citizens Insurance Company v. Parsons 
(1881), 7 App. Cas. 96. 

% New York Insurance Law (Baldwin), 
tion 121 

% Hon. C. A. Masten, Report on Insurance 
Commission (King's Printer, Ontario, 1919). 

38 Attorney-General for Canada v. Attorney- 
General for Alberta (Insurance Reference), 
(1916) A. C. 588; Attorney-General for Ontario 
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diction over insurance.” 
assuming to regulate 
were disallowed. 

In the United States a decision of the 
Supreme Court rendered in 1869 declared 
that exclusive legislative jurisdiction over 
insurance was vested by the constitution in 
state legislatures.” The 
upon a declaration that: 


Dominion statutes, 
insurance as such, 


decision rested 

“Issuing a policy of insurance is not a 
transaction of commerce. The policies are 
simple contracts of indemnity against loss 
by fire, entered into between the corpora- 
tions and the assured, for a consideration 
paid by the latter. These contracts are not 
articles of commerce in any proper meaning 
of the word. They are not subjects of trade 
and _ barter. They are not commodities. 

They are like other personal contracts 
between parties such contracts are 
not inter-state transactions. They 
are local transactions and are governed by 
the local law.” 

Many subsequent judicial decisions were 
ruled by the Paul judgment, including not 
less than ten of the Supreme Court itself. 
Leading cases in 1895 and in 1913 affirmed 
the Paul statement. Congress made no at- 
tempt to invade state jurisdiction explicitly 
and the insurance business showed no 
serious or general desire to change the law. 

3ut in 1944 four justices, led by Mr. 
Justice Black, concurred in a majority opin- 
ion which rejected the principle laid down 
in Paul v. Virginia.” The Chief Justice and 
Justices Frankfurter and Jackson dissented 
from the majority, and two other justices 
took no part in the case. This is said to 
be the first occasion upon which a minority 
of the full Court was permitted to reverse 
an earlier decision on an important constitu- 
tional question. The question was whether 
the act of Congress known as “The Sher- 
man Anti-Trust Act,—could and did apply 
to regulate insurance transactions stretching 
across lines.” The Court answered 
with an affirmative. On the same day (June 
5, 1944) the Supreme Court delivered judg- 
ment in another case declaring that the act 
of Congress known as the National Labor 
Relations Act regulating unfair labor prac- 
tices would and did apply to a fraternal 


state 


v. Reciprocal Insurers, (1924) A. C. 328; Re In- 
surance Act of Canada, (1932) A. C. 41: Re 
Special War Revenue Act, (1942) S. C. R. 429. 

3% Paul v. Virginia (1869), 8 Wallace 168 
(U. S.) 

*” United States of America v. South-Eastern 
Underwriters Association, 323 U. S. 811. 65 S. 
Ct. 26; Polish National Alliance v. NLRB, 322 
U. S. 643; 645 S. Ct. 1196. 
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benefit society providing death, disability 
and accident benefits to its members and 
their beneficiaries. Mr. Justice Frankfurter 
joined Justices Black, Douglas and Murphy 
in this unanimous opinion. Mr. Justice 
Black repeated his statement made in the 
SEUA case, “the business of insurance is 
commerce, subject to federal regulation as 
such when conducted across state lines.” 


Canadian lawyers are disposed to rational- 
ize the 1944 decision of the Supreme Court 
rather differently from their brethren in 
the United States, because the idea is 
familiar and acceptable in Canada that sub- 
ject matters which, in one aspect and for 
a certain legislative purpose, might be within 
the jurisdiction of state legislatures and might, 
in another aspect and for another legislative 
purpose, be within the jurisdiction of fed- 
eral authority. The constitutional decisions 
on insurance jurisdiction in Canada had not 
relied on any distinction between insurance 
and trade. 


These unexpected decisions shook the 
state legislative insurance edifice in the 
United States to its foundations. Only the 
act of Congress known as the McCarran- 
Ferguson Act in 1945“ calmed the panic 
and permitted sober consideration of the 
future of state legislative regulation of in- 
surance. As amended, it enacted that after 
June 30, 1948, the federal antitrust laws 
(the Sherman Act, the Clayton Act and the 

» Federal Trade Commission Act) “shall be 
applicable to the business of insurance to 
the extent that such business is not regu- 
lated by State laws.” (State legislatures 
which had not yet done so proceeded forth- 
with to deal with the subject.) The mora- 
torium for application of the antitrust laws, 
provided by the McCarran Act, has now 
expired, but the main declarations of Con- 
gress—“that the continued regulation and 
taxation by the several states of the business 
of insurance is in the public interest” (Sec- 
tion 1) and that “The business of insurance 
and every person engaged therein shall be 
subject to the laws of the several States 
which relate to the regulation or taxation 
of such business” (Section 2a)—are in force 
throughout the United States. 


Joined to the licensing provisions for fire 
insurance companies is a system of licens- 
ing of insurance agents, brokers and ad- 
justers, enacted in almost every state and 
province. It may well appear to a man of 
business surveying the field that fire insur- 


ance is more completely regulated by stat- 
ute in America than any other private 
business. 


The regulation of the fire insurance policy 
forms in America is the same manifestation 
of public interest evident in all divisions of 
insurance previously discussed under marine 
insurance. The new feature of fire insur- 
ance regulation is concerned with monopoly 
and price fixing. Here is a conflict of mo- 
tive: unregulated competition among in- 
surers must be restrained in so far as it is 
dangerous to solvency: hence, the recogni- 
tion of underwriters’ associations fixing 
minimum (adequate) premiums. But then, 
how can reasonableness and nondiscrimina- 
tion in premium rates be maintained if com- 
petition is restrained by combination? The 
legislator has borrowed, from experience 
with railway rate regulation in America, the 
rate regulatory method of governmental 
supervision by administrative officers or 
boards. This development has proceeded 
much further in the United States than in 
Canada or the United Kingdom. 


Fire insurance has also introduced the 
disturbing constitutional conflict between 
federal and local jurisdictions, both in Can- 
ada and the United States. Differences of 
legislative policy over fire insurance compe- 
tition have created this issue. In both 
countries state and provincial policy has 
prevailed. 


The confluence in Canada of the streams 
of influence from abroad, mentioned earlier 
in this article, has affected the division of 
fire insurance more than others. Turbulence 
and turbidity are evidence of the diverse 
and antithetical ideas of British and United 
States underwriters in the Canadian field. 
British fire companies sent to Canada Brit- 
ish-trained managers to establish branch 
offices and carry on business as nearly as 
possible in British tradition. United States 
offices retained head office control of Cana- 
dian business and established in Canada 
general agencies which were principally 
offices for acquisition of business. These 
agencies had representation in governing 
bodies of underwriter associations and brought 
the influence of United States head offices 
to bear on Canadian underwriting. The 
division of the volume of fire insurance an- 
nual premiums in Canada between British 
and United States companies is represented 





“1 Chapter 20, Public Law No. 15, Seventy- 
ninth Congress, First Session, March 9, 1945, 
as amended by Chapter 326, Public Law No. 
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approximately by the figures $37% million 
and $40 million.” 

Here the two trends toward (a) freedom 
from legislative controls and (b) govern- 
mental supervision in an extreme form con- 
tended for dominance of the Canadian field. 
Nor can one ignore the influence on Cana- 
dian legislation of the Dominion Superin- 
tendent of Insurance who was during many 
years of this century a life insurance actuary 
with a principal interest in legislative con- 
trols developed from a life .insurance ex- 
perience applied mutantis mutandis to fire 
insurance. The result in Canada was a con- 
fusion of advice and leadership in the fire 
insurance business which has denied any 
well-defined Canadian policy: almost nothing 
significant has happened in the past twenty- 
five years except an increase in unregulated 
competition and the shift of predominant 
influence from fire insurance to the casualty, 
automobile and inland marine departments 
of multiple-line insurance companies. This 
paralysis is not likely to endure indefinitely; 
probably the physical conditions in which 
the business is carried on will overrule the 
ideological conflict in favor of the American 
course of development, and legislation will 
follow American rather than British precedent. 


Workmen’s Compensation 
Insurance 


Insurance providing “indemnity for loss 
due to the liability imposed by law” upon 
an employer, for bodily injuries or death 
of a working man arising out of or in 
course of his employment, brings new fac- 
tors and actors into this survey. The legis- 
lator is not chiefly concerned with insurance 
as such; he is concerned about employer- 
employee relationships and seeks to do jus- 
tice on behalf of society to the victims of 
misfortune in a new industrial order. Courts 
and lawyers enter, not to interpret an insur- 
ance contract, but to adjudicate upon the 
rights of the parties according to public law. 
Insurers enter, not as primary, but as sec- 
ondary parties to the main issue: their posi- 
tion is equivocal because they have a 
divided interest in the adjudication—that of 
their insured according to law and their 
own interest according to contract. The 
courts have made the insurer’s position still 
more equivocal, not to say sinister, by for- 
bidding the very mention of insurance at 





the trial of the issue between the principal 
parties, although to court and jury it is a 
material and very important fact in every 
case. Relegated, therefore, to an incidental 
rather than a main part in the drama, insur- 
ance is still implicated in the evolutionary 
process of legislation affecting a vital social 
and economic problem in industry. The 
pattern is of special interest to Canadian 
lawyers because in Great Britain and in all 
Canadian provinces except Prince Edward 
Island and Newfoundland private insurers, 
courts and lawyers have now been excluded 
by legislation from performing what was 
formerly an important function.“ How and 
why did this occur? This article presents 
only “Madame How”; the reader may seek 
out “Lady Why.” 


Assume a background of understanding 
of the common law of an employer’s liabil- 
ity to his injured workman for industrial 
accident: we are concerned with the legis- 
lative interventions which modified that 
background as such legislation affects in- 
surance. 

The Employer’s Liability Act, 1880, was 
intended to relieve an injured workingman 
in Great Britain from the handicap of a 
common-law invention known as the defense 
of “common employment.” That defense 
deprived the victim of accidental bodily 
injuries of indemnity at law if the injury 
was caused by the negligence of a fellow- 
employee. The Act of 1880 declared that 
in such a case the injured workman should 
have the same rights at law against his 
employer “as if he were a stranger”; the 
basis of the action remained, nonetheless, 
the contract of employment. This intended 
advantage for the injured workman, over 
that provided by the common law, was dis- 
counted by statutory limitations on the 
benefits allowed and otherwise. 


The first workmen’s compensation act 
was enacted in the United Kingdom in 1897. 
It introduced the “revolutionary principle” 
(derived from a precedent in Germany dat- 
ing from 1884) that compensation should 
be payable by an employer to an injured 
employee whose injury was suffered in the 
course of his employment, irrespective of 
the negligence of the employer or of the 
contributory negligence of the workman. 
“The workman is not called upon to prove 
negligence as a condition precedent to suc- 





“ These figures do not take into account pre- 
mium volume of Canadian incorporated com- 
panies wholly owned and controlled by British 
or United States head offices, of which there 
are many 
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4 W. F. Dunn, K. C., Canadian Experience 
in the Field of Workmen’s Compensation (United 
States Department of Labor, Bulletin No. 53, 
1942); Professor Sir Frank Tillyard, ‘Fifty 
Years of Workmen’s Compensation,”’ 2 Indus- 
trial Law Review (1948). 
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cess and he loses his right to compensation 
by nothing short of his own serious and 
wilful misconduct.” “ 

This act discarded not only the defense 
of “common employment” but also those 
two other dangerous hurdles for the plain- 
tiff, erected by the common law: “assump- 
tion of risk” and “contributory negligence.” 
A limited schedule of benefits was pre- 
scribed by the statute as a substitute for 
ascertainment by the jury of actual dam- 
ages. This first act applied only to certain 
trades and left a very large field of indus- 
trial activity to the operation of the old 
employers’ liability acts and the common 
law. The Workmen’s Compensation Act of 
1906 extended the application of the act to all 
injured workmen, except some few classes ex- 
pressly mentioned, and included certain indus- 
trial diseases as grounds for compensation. 

The employer continued to be individually 
liable to his insured workman—a liability at 
law for which private insurance was avail- 
able from insurance corporations. Private 
insurance of this legal liability continued in 
Great Britain until July 5, 1948, when the 
National Insurance (Industrial Injuries) 
Act, 1946, came into effect.” Some account 
must be taken of the rise to political power 
in Great Britain of trade unions having a 
special interest in this subject and of other 
welfare plans such as unemployment insur- 
ance and national health services. The 
, danger is that the responsibility of these 
factors in the evolution of workmen’s com- 
pensation insurance may be overemphasized. 
In other jurisdictions, political leaders of a 
quite different ideology promoted similar 
enterprise. 

The new British plan is still insurance: it 
is called insurance in the title of the act 
and the beneficiaries are called “insured 
persons.” It is a contributory plan under 
which both employers and employees make 
individual contributions to the common 
fund from which the benéfits are paid. The 
plan is still insurance in essence because it 
is a method of distributing the burden of 
the individual victim of accidental injury, 
and the liability of the individual employers, 
over the large body of employed persons 
and the industries in which they work. 

In the United States, workmen’s compen- 
sation legislation was first enacted in New 
York State in 1910; but the first act was 


declared unconstitutional. An amendment 


to the state constitution cleared the ways for 
the project. In 1911 ten states, in 1912 three 
states and in 1913 eight states followed the 
New York lead. Now every state of the 
Union has workmen’s compensation laws. 
3ut in most of these states individual lia- 
bility of employers and competitive insur- 
ance of such liability persists. A summary 
may demonstrate the present situation.” 
Only a few states still use the courts as a 
means of adjudicating upon claims. Nearly 
all have established workmen’s compensa- 
tion commissions or industrial boards to 
review claims and make awards. In all but 
seven, private insurance is permitted. In 
these seven—Nevada, North Dakota, Ohio, 
Oregon, Washington, West Virginia and 
Wyoming—the state-operated insurance funds 
are exclusive. In eleven other states, Ari- 
zona, California, Colorado, Idaho, Maryland, 
Michigan, Montana, New York, Oklahoma, 
Pennsylvania and Utah, the state fund op- 
erates in competition with private insurance 
and self-insurance. In thirty other states, 
there are no state insurance funds. The 
state insurance funds usually operate at 
substantially lower premium costs than pri- 
vate insurers, but the latter hold a very 
large share of the competitive business at 
higher premiums. In every state but one 
(Louisiana), insurance is compulsory. 


Ontario was late in facing the legislative 
problem of an outmoded employer’s liability 
system. But the inquiry which preceded 
legislation was thorough. Sir William 
Ralph Meredith was appointed Royal Com- 
missioner in 1910 to report on “the laws 
relating to the liability of employers to 
make compensation to their employees for 
injuries received in the course of their em- 
ployment.” The commissioner made two in- 
terim reports and a final report. The final 
report concludes with the following obser- 
vations: 


“In these days of social and industrial 
unrest, it is, in my judgment, of the gravest 
importance to the community that every 
proved injustice to any section or class 
resulting from bad or unfair laws should 
be promptly removed by the enactment of 
remedial legislation and I do not doubt that 
the country whose legislature is quick to 
discern and prompt to remove injustice, will 
enjoy, and that deservedly, the blessing of 
industrial peace and freedom from social 
unrest. Half measures which mitigate but 





“ Knowles, The Workmen’s Compensation 
Acts (1907): Roberts and Wallace, Duty and 
Liability of Employers (4th ed., 1908). 

* United Kingdom Statutes (1946), 9-10 Geo. 
VI, c. 62. 
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do not remove injustice are, in my judg- 
ment, to be avoided. That the existing law 
inflicts injustice on the working man is ad- 
mitted by all.” 


The Ontario enactment, which came into 
force in 1915," went far beyond the United 
Kingdom and all other jurisdictions in 
America at that date in the scale of com- 
pensation for injured workmen and in ac- 
ceptance by the government of responsibility 
for administration of the system. Abandon- 
ing the idea of legal liability of an individual 
employer to an individual workman, which 
the British Act of 1906 had maintained, the 
Ontario act made the compensation of 
workmen a “collective liability” of the in- 
dustries enumerated in Schedule I of the 
act, and created for such industries a com- 
mon fund to which only employers made 
rateable contributions. The meaning of “col- 
lective liability” as used here is best ex- 
plained by quoting Section 4 of the Ontario 
act: “Employers in the industries for the 
time being included in Schedule I, shall be 
liable to contribute to the accident fund as 
hereinafter provided, but shall not be liable 
individually to pay the compensation.” ® 
The Ontario Commissioner had found this 
principle of collective liability operating in 
Germany at the time of his inquiry; but in 
that jurisdiction the administration of the 
fund had been placed in the hands of mu- 
tual insurance associations of employers 
engaged in the individual industries. 


The Canadian Manufacturers’ Association 
and the representatives of ‘workmen appear- 
ing before the Commissioner joined in rec- 
ommending the collective liability system, 
as in Germany, but both preferred the state 
fund plan to employers’ mutual insurance 
associations. The Canadian Manufacturers’ 
Association also proposed in 1913 that em- 
ployees should contribute to the common 
fund, but that proposal was not adopted. 


The new board was not only a tribunal 
for the judicial determination ef claims and 
compensation, without right of appeal, but 
it was also the receiver and manager of the 
collective fund and it made direct payment of 
benefits to those entitled by its awards. 

Other provinces of Canada followed the 
Ontario Quebec experimented for 
three years with private insurers operating 
under a statutory claims commission (1928- 
1931). At the present time every province 
except Newfoundland and Prince Edward 


lead. 





4 Geo. V, c 25. 
% 4 Geo. V, c. 25, Section 4. 
4 Social Insurance, Part II, Workmen’s Com- 


pensation. ‘Proposals for an Industrial Injury 
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Island operates an exclusive state fund in- 
surance plan. 

Perhaps some lawyers never sought to 
understand the social theory or purpose of 
the legislative evolution which they saw in 
process. The following comment on the 
3ritish workmen’s compensation acts is 
found in Roberts and Wallace (page 466): 


“The Act rests on no principle of law, but 
upon the arbitrary rule introduced by the 
Act in 1897, namely, that if any person 
within the definition of a workman, as given 
in the Act, sustains personal injury by acci- 
dent arising out of and in the course of his 
employment, compensation shall be payable 
to him, or, in the case of death, to those 
dependent upon his earnings. The 
Liability, therefore, to pay compensation 
which is thus imposed by the Act is one 
which, contrary to the first principles of 
the common law, is no way dependent upon 
the breach of any duty on their [the em- 
ployers’] part.” 

This seems a correct and rational de- 
scription of the legislator’s intervention; but, 
compare that statement with the following 
taken from the report of the United King- 
dom Interdepartmental Committee in 1944, 
the chairman of which was Sir William 
Beveridge: 

“The amount of compensation was fixed, 
not on the common law principle of indem- 
nity for injury due to the fault of another, 
but on the principle of a division of loss 
between the employer and workman: it was 
related, subject to maxima, to the average 
earnings of the workman... .’® 


These two quotations describe the same 
statute, of 1897, but how differently! Con- 
sider the attitude of mind which each of 
these pronouncements exhibits! Some say 
that the lawyer’s observation first quoted 
was certain to be reflected in the interpreta- 
tion which lawyers endeavored to give to 
the new statute and that that attitude was 
significant among the considerations which 
finally excluded them from an effective part 
in the administration of the system. And 
the common law! Why was the legislator 
compelled to mitigate the rigors of its in- 
ventions in order to do justice to the suitor? 
Is that the common law so often eulogized 
in postprandial eloquence at bar association 
meetings? Judges frequently say, “This 
Act should be construed reasonably and 
largely in furtherance of the intention of 


Insurance Scheme,’ 
Office, 1944), p. 7. 


(His Majesty’s Stationery 








Parliament.” But, on the record of work- 
men’s compensation, it seems doubtful that 
this represents the main stream of judica- 
ture: rather it appears that the courts gen- 
erally contend against innovation. 


Henceforth in Great Britain, as in Canada, 
the law of workmen’s compensation cases 
will disappear from the law reports; neither 
the jurisprudence nor the administration of 
individual cases will be exposed to the pub- 
lic criticism and review to which our judi- 
cature is subject. If this is a defect in the 
system, it must be balanced against obvious 
merits such as that. stated in an editorial 
in the Scottish Law Review, September, 1949: 
“It is in the speed and smoothness with 
which claimants are admitted to benefit 
that the new dispensation excels. An expert 
organization is there to deal with claims, 
and in the first year of the working of the 
new system, not far short of a million claims 
have been dealt with and, in the main, most 
satisfactorily.” We must concede a similar 
merit to an Ontario administration that 
deals, with apparent efficiency, with an av- 
erage of 800 new claims daily.” The Ontario 
plan has justified its operation in public 
opinion to such a degree that at the present 
time no important body of organized opin- 
ion within Canada would support a move 
to restore private insurers, the courts or 
the lawyers to the service previously ren- 
dered by them in this field. 


This legislation does not stand alone for 
observation: it must be associated with 
other legislative enterprise now grouped un- 
der a head called social insurance, which 
includes unemployment insurance plans and 
employees’ group insurance for death and 
sickness benefits. Obviously, the “welfare 
state” is not a political concept emerging in 
a confused postwar world. It was here 
before this century opened: it is a concomi- 
tant of the Industrial Revolution which is 
still “revolving.” Private insurance, courts 
and lawyers are rejected because they failed 
to demonstrate that, in workmen’s compensa- 
tion insurance, they could serve the industrial 
order as well as other agencies organized 
by the state. Of what use to cry “Bu- 
reaucracy” or “Despotism,” new or old, 
when your own clients turn from proffered 
services, not ideologically, but on their merits! 
If lawyers had comprehended the evolution- 
ary pattern of the legislation on this subject, 
could they have modified the pattern and 
met the social need by appropriate services? 


%*T, Norman Dean, ‘‘The Work of the On- 
tario Workmen’s Compensation Board,’’ Cana- 
dian Boards at Work (edited by John Willis) 
(1947). 
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That very question is now being answered 
in the United States where competitive sys- 
tems offer alternative services, some state- 
administered, some private enterprise and 
all state-regulated. There is an abundance 
of literature on the subject. Some very 
well-informed and - stimulating comment 
comes from Hon. Clarence W. Hobbs of 
Massachusetts." Persons concerned with 
the future of private insurers, courts and 
lawyers in the business of motor vehicle 
liability insurance should pay more than 
casual attention to the legislative record in 
workmen’s compensation. 


Automobile Insurance 


Automobile insurance is as modern as the 
automobile; and thus so recent that all but 
very young lawyers have lived in the full 
period of its history. The insurers who 
would undertake the business were already 
established in other lines of insurance and 
conditioned by experience to understand its 
problems. But they had to measure its 
risks, to invent new contracts and to estab- 
lish new departments to manage the rapidly 
expanding business: the legislators gave 
them time—but not much. 


The insurance of the owner against loss 
of or damage to the insured automobile did 
not present any difficult problem of public 
interest, except the necessity of combining 
that contract, for merchandising purposes, 
with the very different and difficult contract 
insuring the owner and operator “against 
the liability imposed by law for loss 
or damage arising from the ownership, use 
or operation of the automobile.” This “third- 
party liability” is the occasion of the prin- 
cipal public interest in automobile insurance 
because (as in the case of employer’s liabil- 
ity for industrial accidents) the victim of an 
automobile accident is a principal actor in 
the event and a principal beneficiary of the 
contract of insurance. As the story develops 
he moves into’a position of the greatest pub- 
lic interest. 

From the beginning, the automobile was 
regarded as a dangerous vehicle on the 
highway: first, because it frightened the 
horses and the people behind the horses, 
who used the highways; and then, because 
of the rapidly growing menace to life and 
property on the highways as the number, 
power and speed of these vehicles increased. 
The financial indemnity of the injured be- 





! The State and Workmen’s Compensation In- 
surance: Proceedings of the Association of 
Superintendents of Insurance (Regina, Septem- 
ber, 1928). 
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came a matter of public concern chiefly 
through the absence of compensation where 
the risk was uninsured. Motor vehicle liability 
insurance has therefore a history despite its 
very recent invention, 

But, before coming to that history, ob- 
serve that the insurers and the insured 
sought the aid of the legislature to stand- 
ardize and make uniform automobile insur- 
ance policy forms. First came the statutory 
uniform policy conditions for a “comprehen- 
sive policy,” following fire insurance prece- 
dent (Ontario, 1922); then, a statutory 
policy form with compulsory written appli- 
cation, signed by the insured and made part 
of the contract, as in life insurance practice 
(Ontario, 1932). The uniformity of special 
forms of policies and endorsements for various 
risks was secured by voluntary cooperation 
of the insurers with the’ Superintendents 
of Insurance of the provinces, who were 
given legislative authority to approve them.” 
Note particularly in this connection an 
effective cooperation of underwriters’ asso- 
ciations and of the motor league, represent- 
ing car owners, with the legislature and 
public officials. This demonstration of a 
common viewpoint touches our main thesis. 

In February, 1929, the Hon. Mr. Justice 
Hodgins was commissioned by the Province 
of Ontario to inquire into and investigate 
automobile insurance premium rates, their 
regulation and control, and “any matter which, 
in the opinion of the Commissioner, it is 
necessary to investigate in view of the above 
enquiries.” His interim report dealt with ‘“com- 
pulsory automobile insurance and safety re- 
sponsibility laws.” ‘This interim report™ sets 
forth the history and content of legislative 
attempts in Canada, the United States, the 
United Kingdom and other countries to 
deal with the problem of unindemnified 
loss and damage caused by the operation of 
automobiles on the highways. It recom- 
mended legislation respecting motor vehicle 
liability insurance, the reporting of highway 
accident statistics and discipline of highway 
traffic offenders. The legislation was mod- 
elled on the American Automobile Associa- 
tion Safety Responsibility Law (sic) which 
had then been enacted, and was afterwards 
enacted in many states and provinces.™ 
Motor leagues in Canada and the United 
States, as well as representatives of automo- 
bile underwriters, took an active part in 
recommending this legislation. ° 


® Ontario Insurance Act, Section 190. 

53 Ontario, The King's Printer, 1930. 

* As subsequently amended, it is now Parts 
XIII and XIV of the Ontario Highway Traffic 
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The legislation automatically suspended 
the motor vehicle permit of all persons 
convicted of any serious highway traffic 
offense and of all persons who fail to pay a 
judgment for damages for bodily injury or 
property damage occasioned by a motor 
vehicle. Such permits were not to be re- 
stored until “proof of financial responsibility” 
had been given for future accidents and 
payment made of the previous judgment. 
The production of a certificate of issue of a 
motor vehicle liability policy was an au- 
thorized and acceptable “proof of financial 
responsibility.” Furthermore, the legislation 
gave to the victim of a motor vehicle acci- 
dent a direct right of action on the policy 
of insurance against the insurer to recover 
(on behalf of himself and of others having 
claims against the insured covered by the 
indemnity) the amount of any unsatisfied 
judgment against the insured. To some rep- 
resentatives of special interests concerned 
in this legislative plan, it appeared to be 
an acceptable substitute for compulsory 
insurance of all motor vehicles using the 
highway. It was said that the indirect pres- 
sure to insure, created by this legislation, 
would so increase the proportion of vehicles 
voluntarily insured that direct legislative 
compulsion would become unnecessary. In 
fact, that did happen, but not in such a 
degree as would solve the problem, and 
financial responsibility laws of this type, 
belonging to the period of the 1930’s, are not 
final. Meanwhile, compulsory insurance of 
public vehicles carrying passengers for hire 
was already enacted in Ontario and in al- 
most all other states and 
America.” 


provinces in 


But the United Kingdom and the State 
of Massachusetts and the Province of Sas- 
katchewan were not satisfied with “gradu- 
alness.” There, compulsory insurance of all 
motor vehicles using the highways was en- 
acted. Massachusetts was first (1927); the 
United Kingdom next (1930); and Sas- 
katchewan followed in 1946. 

Massachusetts extended its supervision 
of the business of motor vehicle liability 
insurance to the making of premium rates. 
All proposed rating schedules must be ap- 
proved by the Superintendent of Insurance 
before they take effect. In Great Britain, 
insurers are still free to make their own 
premium rates for compulsory insurance. 
In Saskatchewan, a collective fund is ad- 
ministered by a government insurance office. 


Act and Part VI of the Ontario Insurance Act, 
beginning with Section 198 

*% The Ontario Public Vehicle Act, 1949, c. 86, 
Section 19. 
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Originally, it was a form of personal acci- 
dent insurance providing benefits for bodily 
injuries only, occasioned by an automobile, 
regardless of fault or negligence, to motor- 
ists, passengers or pedestrians. Contribu- 
tions to the fund are made by every applicant 
for a motor vehicle permit and driver’s 
license, annually, as part of the annual per- 
mit and license fee. The benefits for personal 
injuries include payments to dependents of 
persons killed, dismemberment benefits to 
victims and weekly indemnity for periods of 
disability. Originally, the common-law lia- 
bility of a negligent owner or driver of a 
motor car to the victim of an accident was 
unaffected except in that the benefits awarded 
under the act were a payment or credit on 
account of any sum otherwise payable ac- 
cording to law for such damages. In 1947, 
benefits for collision damage were added. 
In 1948, public liability and property damage 
liability insurance for standard limits were 
added and, in 1949, fire and theft insurance 
of the motor vehicle were added. The per- 
sonal injury compensation, regardless of 
fault, is still independent of the public lia- 
bility and property damage liability insur- 
ance coverage for standard limits except as 
above mentioned; that is to say, the com- 
pensation benefits for personal injuries are 
credited on any sum recovered for common- 
law liability. 

In other provinces, including Ontario, 
and in several states, a fund is now provided 
to pay the victim of an accident who has 
recovered judgment against an uninsured 
motorist for damages which the motorist 
is unable to satisfy.“ Such payments are 
subject to the standard limits of automobile 
liability insurance in customary use in the 
province. Compensation provided by the 
fund is also available when the damage has 
been caused by an unknown motorist, some- 
times referred to as the “hit-and-run motor- 
ist.” This compensation fills a gap in financial 
responsibility laws. 

More than any division of insurance (ex- 
cept life insurance and workmen’s compen- 
sation insurance in the United States) 
automobile insurance has been the subject 
of statistical study by underwriters. Since 
the “rule of large numbers” is the essence 
of insurance, relevant and continuous statis- 
tical records are a fundamental requirement 
for premium rate-making. That was not 
fully achieved until the legislator made the 
record mandatory. Through insurers’ vol- 
untary associations and, later, under statu- 


~ % Ontario Highway Traffic Act, Part XIIIA, 
enacted in 1947, c. 45, Section 16. 
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tory requirement, elaborate _ statistical 
methods and formulas have been applied by 
private insurers in Canada, the United States 
and the United Kingdom to premium rate- 
making procedure. This procedure has a 
double purpose: first, to measure the aver- 
age risk in terms of loss-cost over a con- 
siderable and relevant period; and, second, 
to prepare for any public inquiry a justifica- 
tion of premium rates promulgated by asso- 
ciations of private insurers. 


The Royal Commission on Automobile 
Premium Rates in Ontario, previously men- 
tioned, gave point and reason to this antici- 
pation. The report recommended amend- 
ments to the Insurance Act which now form 
part of the revised and consolidated Ontario 
act, as Sections 72 and 304. The latter 
section is subject to be brought into force 
by proclamation: it gives to the Superin- 
tendent power to intervene in premium rate- 
making for automobile insurance—“whenever 
it is found by him that any such rates are 
excessive, inadequate, unfairly discriminatory 
or otherwise unreasonable.” Apparently, 
the existence of this legislation, not yet 
proclaimed in force, has been sufficient for 
regulation until the present time. It is a 
dormant power to be exercised whenever 
the government finds it expedient to inter- 
vene on behalf of the public in automobile 
insurance premium rate-making. 


If one compares the history of legislative 
control of railway freight and passenger 
rates in the United States and Canada with 
insurance rate regulation, one can see simi- 
lar factors giving rise to public concern for 
the cost of private enterprise in public serv- 
ices. In railwavs, it is the privilege of mo- 
nopoly service, in insurance it is the privilege 
of price-fixing combination; both stimulate 
and justify legislative intervention in supey- 
vision of rate-making. Although potential 
monopoly is inherent in the insurance pre- 
mium rate-making system, it seems difficult 
for insurers to accept the logic that if ade- 
quacy of premium rates is to be supported 
by toleration of price-fixing combinations, 
reasonableness of rate can not be excluded 


from public interest and consideration. It 
was easy for legislators to enact laws pro- 
hibiting unfair discrimination in premium 
rates—and they did. It is much more diffi- 
cult to devise an effective supervision, under 
legislative authority, of adequacy and rea- 
sonableness in such rates. But railway rate 
regulation is not easy; progress is being 
made pragmatically. 
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Conclusion 


Is there in this record, in all divisions 
of insurance, a consistent pattern of legisla- 
tive purpose and function? Some indication 
of such a process may be discerned. Are 
we not compelled to the following con- 
clusions? 


(a) Private insurance, in its many activ- 
ities and divisions, is a public utility of 
major importance, touching the economic 
and social welfare of the whole population 
at many points; as such, it exhibits a public 
interest to be distinguished from, but not 
necessarily adverse to, the proprietary in- 
terest in insurance as a private business. 

(b) This public interest has been identi- 
fied and safeguarded by legislation affect- 
ing all divisions of insurance in all periods 
of its history; legislative regulation of in- 
surance is not new, nor peculiar to any 
jurisdiction. 


(c) In some divisions and localities self- 
regulation of the business, with special 
care for that public interest, has lessened or 
obviated extreme forms of legislative inter- 
vention. In others, particularly in work- 
men’s compensation insurance, legislative 
regulation extinguished the private insurance 
interest in such important areas as Great 
Britain and Canada. 


(d) Legislative regulation of the form 
and provisions of insurance policies shows 
the following purposes: (i) that the contract 
may be “just and reasonable”; (ii) that 
fraud may be prevented in’ contracts requir- 
ing the utmost good faith; (iii) that con- 
tinuous statistical records of loss-cost for 
premium rate-making purposes may be 
founded on uniform policy contracts; (iv) 
that a reliable jurisprudence may be created 
by the interpretation of identical 
wordings. 


policy 


(e) Legislation has undertaken to safe- 
guard solvency of insurers in order that 
contracts may be fulfilled as they mature. 
It takes many forms: audit and verification 
of published financial statements contain- 
ing valuations of all unmatured and matured 
liabilities according to prescribed actuarial 
standards; restriction of investments to ap- 
proved classes; a licensing system adminis- 
tered by a responsible government officer; 
and, in some jurisdictions, a system of de- 
posits of securities with government offices. 

(f) Legislation has undertaken to regu- 
late competition among insurers to maintain 
(i) adequate premium rates as an essential 
to solvency and (ii) reasonable and non- 
discriminatory rates. 


Pattern in Insurance Legislation 


(g) The machinery of adjustment of in- 
sured claims is a matter of public concern. 
Costly settlement and dilatory payment of 
insured loss claims may be occasioned more 
by the greed and extravagance of the claim- 
ant than by a reluctance of insurers to sat- 
isfy just claims. It is at this point that 
lawyers and courts undertake a serious re- 
sponsibility to the public interest. The ad- 
judication of employer’s liability claims by 
court process was unquestionably a failure 
from the viewpoint of public interest. A 
similar problem of method confronts the 
profession and the courts in relation to 
third-party claims in automobile insurance. 


(h) Now comes into perspective a much 
more fundamental consideration of wide-range 
application, associated with corporation 
management and control of policyhold- 
er’s funds available for investment. For 
many years legislation has intervened to 
safeguard and limit the control of these 
funds by the corporation holding the legal 
title to them. Originally the objective was 
the protection of the policyholder interest; 
now emerges a special interest of the com- 
munity in the application of the funds while 
managed by the corporation. A similar phe- 
nomenon is apparent in other fields of fi- 
nance and government, but it is conspicuous 
in insurance business because of the immense 
expansion of moneys and credit in the 
hands of insurers in comparison with the 
total of such moneys and credit available to 
the community. Elsewhere this subject is 
much discussed. Is not this an aspect of 
what Professor W. Friedmann describes as 
“a changing legal concept of property’? 
That phrase seems to bring the nature of 
the process into sharp relief. 


One can see that in an economy so largely 
dominated by a legalistic corporate struc- 
ture, the emergence of this problem was 
inevitable. And it is in the United States 
that the problem shows itself first on the 
political stage. In terms of insurance cor- 
portions, the question posed is: Are insur- 
ers to be the final judges of community 
interests in investment of funds contribu- 
ted by policyholders because the manage- 
ment of these funds is legally vested in 
private corporations? The new answer to 
that question, in a socially conscious world, 
is likely to be-a negative. The legislator 
must find a proper and effective representa- 
tive of a public interest which is not iden- 
tified with policyholder, proprietor or man- 
agement. 


(i) If the foregoing touches political phi- 


losophy in regard to material resources of 
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the community, we come back to less de- 
batable ground in calling attention to the 
record of legislative regulation of the busi- 
ness of insurance in relation to proprietary 
interests: the consequences have been ad- 
vantageous to the proprietors, in the main. 
The business has expanded in volume and 
relative importance; incentive in private 
enterprise has been nurtured and the re- 
wards of capital and management have not 
been unduly limited. On the record, propri- 
etary interests have sought legislative help 
in certain developments of the business— 
notably in life insurance—and in other cases 
have stubbornly resisted legislative inter- 
vention—notably in fire insurance: the re- 
sult is much the same in both cases. In 
automobile insurance a more equable co- 
partnership of business with the legislature 
has been achieved. Is it not fair to conclude 
that when the resistance of proprietary in- 
terests to legislative regulation becomes 
irreconcilable with public interests as con- 
ceived by legislators, the proprietary interest 
suffers defeat? The private interest can 
never win finally in such a contest in a 
free democratic society. 


| A PROBLEM OF THE LAW OF CONTRACTS—Continued from page 566 


against them is necessary. But this legiti- 
mate interest of the insurer should not cast 
too great a burden on the insured and 
deprive him of his rights under the insur- 
ance policy when he needs them the most.” 

Another vital right of the insurer was rec- 
ognized by the courts at an early time. It 
is of the utmost consequence that the pre- 
mium be paid to the’ insurer as provided. 
The rule, therefore, is settled that if a 
premium is not paid when due, the conse- 
quences provided for in the policy are the 
unavoidable result againSt which the court 
cannot grant relief.” But this is different 
from the promise of waiver by the insured. 
In the case of Hickman v. Pan American 
Life Insurance Company, 173 So. 742, 186 
La. 997 (1937), the court said: 


“But the doctrine that, if insanity is the 
cause of the disability and of the failure to 
pay a premium falling due during the disa- 
bility, the policy shall not lapse because of 
the non-payment of the premium, is an ex- 
ception to the general rule, which otherwise 
enforces vigorously the stipulation that all 


Upon the foregoing observations is founded 
the general thesis propounded at the be- 
ginning of this article: This evolution is a 
process by which the public interest in the 
contracts and business of insurance is rec- 
onciled with the interests of insurers and 
policyholders in such a manner that the 
welfare of all is served. 


Imagine now the difficulty of the author 
in finding appropriate words as concluding 
observations to readers who are lawyers! 
We are professional advisers of private 
clients in all aspects of the relationships 
here discussed. How can we have any part 
or interest in evolutionary processes on a 
world stage? Is it not thus: we must be 
conscious of the world in which our clients’ 
relationships are evolving and conscious of 
the modification of legal rights and public 
interests underway. If sometimes the speed 
of modification is the speed of a glacier, so 
is its force. Our advice should set our cli- 
ents in sympathetic cooperation with the 
processes that affect or modify those legal 
rights; to do otherwise will invite conflict 
with a force which is irresistible in our 
democratic society, to the final disadvantage 
or liquidation of those rights. [The End] 


IMPOSSIBILITY OF NOTICE BY THE DISABLED: 


premiums must be paid on or before the 
day stipulated.” 

What Professor Corbin™ has said in 1922 
in his often-cited article is still true today. 
He has summarized the problem of con- 
struction in these words: 

“Tf, on the other hand, the fact described 
by the parties as a condition does not form 
a substantial part of the expected equivalent, 
the courts are almost certain to nullify it 
as a condition in case its performance be- 
comes impossible; they are very likely to 
nullify it if its performance becomes un- 
reasonably difficult or expensive, and they 
occasionally nullify it even though its non- 
performance was the result of conscious 
choice by the obligee. This may appear 
to some to be directly contra to the ex- 
pressed will of the parties and to be a 
material limitation of our freedom of con- 
tract. But we must remember that free- 
dom of contract always has its limits and 
that the expressed will of private individuals 
never prevailed as against the consciously 
understood need and desire of the community.” 


[The End] 





~ % See, e. g., under Idaho. _ 
3 Klein’ v. New York Life Insurance Com- 
pany, 104 U. S. 88. 
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7? IS universally recognized in theory, 
though unhappily ofttimes forgotten in 
practice, that law must be a vital principle 
in any civilized society... While it should 
not be a mere amorphous mass, that body 
of statutes, court decisions, administrative 
rules and customs, and practices of the peo- 
ple which is “the law” must be sufficiently 
motile as to be capable of harmonious 
growth in congruence with the social con- 
sciousness. Law must either develop into 
maturity with the nation afd its civilization 
or crumble under the pressure of ever more 
complex and economic problems.’ 
Courts, which theoretically sit only to de- 
clare the existing law or public policy as 
found in the statutes and the case law, may 
yet often find conform that 
law to contemporary notions of the social 
good. In this respect the judiciary par- 
ticipates in and accelerates the process of 
growth of the law. 
the courts 


social 


occasion to 


This is not to say that 
must tack with vagrant 
breeze of popular sentiment. Certainly, 
however, courts ought to sail with the 
strong prevailing winds of public policy; if 


every 


‘Some writers have decried, and not without 
cause, the inconsistencies which exist in many 
areas between rules of law and basic policy 
values of today. See, e. g., the trenchant 
criticism and valuable reformative suggestions 
in Lasswell and McDougal, ‘‘Legal Education 
and Public Policy: Professional Training in the 
Public Interest,’’ 52 Yale Law Journal 203 
(1943). 

?For a brief summary of the relationship 
between economic development and American 
jurisprudence, see the comments of Dean Young 


Accidental Injury 


they do not, they subvert rather than serve 
the social goals of the community. 


From time to time it is possible to discern 
this activity of the courts in a particular 
area and to observe the passing of a rule of 
law from an active force into a condition 
of practical nonexistence. Such an oppor- 
tunity is afforded by study of the decisions 
of the New York Court of Appeals in cases 
having to do with heart ailments alleged 
to have resulted from accidental injuries, 
where a claim for benefits has been made 
under the New York Workmen’s Compen- 
sation Law. 


Lerner Doctrine 


The Workmen’s Compensation Law 
defines “injury” as meaning only “accidental 
injuries arising out of and in the course 
of employment and such disease or infec- 
tion as may naturally and unavoidably result 
therefrom.”* This language seems simple 
enough, and the definition thereby estab- 
lished appears to be clear beyond the pos- 
sibility of misunderstanding. Indeed, when 
called upon to distinguish between accident- 


B. Smith in Jurisprudence 1904-1929, A Quarter 
Century of Learning (1930), pp. 114-115. 

3’ New York Workmen's Compensation Law, 
Section 2. This definition has, of course, also 
received an expanding Interpretation in areas 
other than those under discussion in this article. 
One of the present writers has pointed out some 
of this expansion in another connection. See 
Thornton, ‘‘Workmen’s Compensation,’’ 24 New 
York University Law Quarterly 1295, 1298, ff. 
(Annual Survey of New York Law, 1949). 
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and disease, Judge Cardozo, writing for the 
majority of the court of appeals, said: 
“We attempt no scientifically exact dis- 
crimination between accident and disease or 
between disease and injury. None perhaps 
is possible, for the two concepts are not 
always exclusive, the one of the other, but 
often overlap. The tests to be applied are 
those of common understanding as revealed 
in common speech.” * ; 
Shortly thereafter, in Lerner v. Rump 
Brothers, that same bench summarized the 
law in this connection in language which 
was immediately seized upon and adopted 
by bench and bar as an authoritative state- 
ment of the applicable rule. Judge Pound 
spoke for the unanimous court in these words : 
“A distinction exists between accidental 
injury and disease, but disease may be an 
accidental injury. The exception arises out 
of abnormal conditions which must be estab- 
lished to sustain an award. Two concur- 
rent limitations have been placed on the 
right to recover an award when a disease, 
not the natural and unavoidable result of the 
employment is developed during the course 
of the employment, although it does not 
follow that compensation should be awarded 
in all cases coming literally within these 
limitations. First, the inception of the 
disease must be assignable to a determinate 


or single act, identified in space or time. 
Matter of Jeffreyes v. Charles H. Sager Co., 
198 App. Div. 446... 233 N. Y. 535. 


. Secondly, it must also be assignable 
to something catastrophic or extraordinary. 
Matter of Connelly v. Hunt Furniture Co., 


240 N. Y. 83... . .”* (Italics supplied.) 
It was noted by the court that the doc- 
trine of the Jeffreyes case, which it thus ac- 


cepted, represents a departure from the rule 
obtaining in England, and “excludes cases 
of voluntary prolonged contacts resulting 


‘Connelly v. Hunt Furniture Company, 147 
N. E. 366, 367. 240 N. Y. 83,°85 (1925) 

5149 N. E. 334, 241 N. Y. 153 (1925). 

*149 N. E. 335, 241 N. Y. 155 

7149 N. E. 335, 241 N. Y. 155-156. 

* Thus, in the Jeffreyes case, 135 N. E. 907, 
233 N. Y. 535 (1922), the claim of a photog- 
rapher was disallowed where it was based on 
the loss of a finger through the gradual action 
of photographic chemicals. The injuries were 
thought to be an occupational disease. It was 
there said that there was no accidental injury 
because the intentional contact had the expected 
result, and there was no occurrence referable 
to a particular, definite moment of time. 

In the Connelly case, footnote 4, an under- 
taker’s assistant contracted infection through a 
cut finger, which spread to a pimple on his 
neck. It was said that the infection was of 
traumatic origin and that the whole group of 
events was an accident in all of its phases, and, 
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in disease from the field of accidental in- 
juries and somewhat narrows the English 
rule as broadly stated.” * The results in the 
cited by the court of appeals in 
the Lerner decision were consistent with 
the rule as there expressed, as well as with the 
broad remedial purposes of the Workmen’s 
Compensation Law ° which, it has been said, 
“should be construed fairly, indeed liberally, 
in favor of the employee.” ” 


cases 


Changes in Lerner Doctrine 


The Lerner rule, which méant one thing 
twenty-five years ago, has now come, by a 
kind of metamorphosis, to mean something 
quite different. The way in which this 
change has come about provides us with a 
case history of the process of conformation 
of law and social policy mentioned in the 
first paragraph of this article. It has been 
done by a change in emphasis on the part 
of the Workmen’s Compensation Board, the 
lower courts and the court of appeals. The 
stress which was once on “accident” is now 
on “causal relationship” and instead of the 
question, “What happened?” the inquiry is 
now more likely to be, “Why did it hap- 
pen?” It is particularly interesting to note 
that this shift in emphasis still permits 
verbal satisfaction of the pre-existing rule, 
so that the process is one of modification 
and amendment, rather than substitution. 
The old words remain, yet their meanings 
are not the same. One noteworthy aspect 
of this change is that it has been accom- 
plished with little or no fanfare. There have 
been no dramatic overrulings of prior cases; 
rather the high court has quietly effected 
important extensions in the Workmen’s 
Compensation Law by affirmances without 
opinion or even by denials of leave to appeal. 
In the course of studying these extensions, 
we will find, as naturally would be ex- 


“If any of those phases had its origin in causes 
engendered by the employment, the act supplies 
a remedy.” 

In the Lerner case, footnote 5, an employee 
contracted a cold as the result of entering a 
refrigerator and remaining there for ten min- 
utes. He died of causes directly related to the 
consequent lowering of his physical resistance 
to disease. The award was reversed on the 
ground that nothing ‘‘catastrophic or extraor- 
dinary’’ had taken place, but that this was only 
a ‘“‘ease of ordinary exposure resulting in a 
cold.’ The court later said of this decision: 
“We thought that to the average man there 
would seem to be no accident in such a sequence 
of events.’’ (Lurye v. Stern Brothers Depart- 
ment Store, 9 N. E. (2d) 828, 829, 275 N. Y 
182, 185 (1937).) 

* Heitz v. Ruppert, 112 N. E. 750, 751, 218 
N. Y. 148, 154 (1916). 
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pected, that even now there are anachro- 
nistic survivals of the original rule. More- 
over, we will be able to see yet another 
illustration of the general public policy 
trend towards the underwriting by society 
of the welfare of its members—a_ trend 
which in New York has culminated in the 
Mailler-Condon Law, providing disab lity bene- 
fits for wage earners in situations where dis- 
ability does not arise out of the employment.” 

Tracing the accidental injury concept in 
the heart-attack cases, we find that the rule, 
as laid down in the Lerner case, was first 
applied in its literal meaning, although not 
with undue strictness. For example, where 
the board found in favor of the claim of a 
truck driver who collapsed and died of a 
heart attack resulting from the strain of 
cranking his truck, superimposed on an 
existing heart condition, the award was 
unanimously affirmed by the court of ap- 
peals, without opinion.” On the other hand, 
like affirmance was forthcoming where the 
board found as a fact that there was no 
specific act, definite in time, constituting an 
accident, in a situation where an employee 
collapsed and died shortly after lifting and 
moving a consignment of merchandise in the 
basement of the employer’s store.” 


Expansion of Lerner Doctrine 

As the heart cases came into increasing 
prominence, and as more of them reached 
the court of appeals, a noticeable expansion 
of the Lerner doctrine began to take place. 
In Matter of La Fountain v. La Fountain," 
we find the rule still being literally applied, 
with a result which undoubtedly has an ap- 
pearance of injustice, as is indicated by the 
dissent of three of the judges. There, a 
blacksmith, already suffering from a heart 
disease, after remarking that it would be a 
hard day for him since the streets were very 
icy and slippery, walked five blocks to work. 
After working for a while, he was called 
upon to walk to a stable three blocks away, 
carrying his tools, to shoe some horses. 


The weather prevented the horses from 
being brought to the shop. While there, 
shoeing a horse, he suffered a fatal heart 
attack. The highest court affirmed the order 
of the appellate division which had reversed 
the award made by the board, on the ground 
that there had been no accidental injury. 

Similarly, in Dworak v. E. Greenbaum 
Company,“ the appellate division applied the 
Lerner rule fqllowing La Fountain v. La 
Fountain,” and reversed an award, holding 
that there had been no accident within the 
meaning of the Workmen’s Compensation 
Law; and again the court of appeals af- 
firmed by a four-to-three decision. In that 
case an employee suffered an attack after 
pushing an overhead tree loaded with four 
hundred pounds of meat products. Several 
weeks prior to that occasion he had ex- 
perienced pain while lifting eighty-five- 
pound boxes in the course of his regular 
work. Pushing the tree was seemingly not 
unusual for him, as appears from a portion 
of the record quoted in the memorandum 
of the appellate division: 

“©. Are you claiming anything happened 
to you at any particular time, or are you 
claiming that this came about due to heavy 
work over a period of time? 

“A. IT am not making any contention 
whatsoever. I only say I was pulling a 
heavy tree. I was doing it every day 
I am doing the same work all the time.” ” 


These last two cases mark the turning 
point in the strict application of the Lerner 
doctrine so far as the court of appeals is 
concerned, and from thenceforward the 
liberalization of the rule proceeded at a 
rapid pace. In those cases awards were 
denied, not because there had been no “de- 
terminate or single act’ to which the heart 
attack could be assigned, but because such 
act had not been “something catastrophic 
or extraordinary.” The employee had been 
merely doing his job in the usual manner. 
In subsequent cases, as we shall see, the 





” Laws 1949, Chapter 600. For a discussion 
of the new law, see MacDenald, ‘“‘The New York 
Disability Benefits Law,’’ 24 New York Univer- 
sity Law Quarterly 1093 (Annual Survey of 
New York Law, 1949). At the time of the 
adoption of the New York statute, similar laws 
were already in effect in California (since 1945), 


New Jersey (since 1948), Rhode Island (since 
1942) and Washingion (since 1949). 

11 Green v. Geiger, 7 N. Y. S. (2d) 747, 255 
App. Div. 903 (1938), aff'd, 20 N. E. (2d) 559, 
280 N. Y. 610 (1939). Although a truck driver 
might expect to crank his truck on occasion, 


in this case it was shown that the condenser 
and distributor had burned out; this was un- 
doubtedly enough to take the situation out of 
the ordinary 
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12 Frankel v. National 5, 10 and 25 Cents 
Stores, 278 N. Y. S. 1006, 243 App. Div. 841 
(1935), aff'd 198 N. E. 378, 268 N. Y. 509 (1935). 
The opinion of the appellate division indicates 
there was no substantial medical testimony to 
substantiate the claim. 


320 N. Y. S. (2d) 696, 259 App. Div. 1095 
(1940), aff'd, 284 N. Y. 729, 31 N. E. (2d) 199 
(1940). 

425 N. Y. S. (2d) 829, 261 App. Div. 1022 
(1941), aff'd, 38 N. E. (2d) 224, 287 N. Y. 555 
(1941). 

15 See footnote 13. 

25 N. Y. S. (2d) 829, 261 App. Div. 1022 
(1941). 
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rule is observed in the letter, if not in the 
spirit, through findings of extraordinary or 
catastrophic events, even though such 
events, while “determinate or single” acts, 
are indistinguishable from the ordinary and 
expected situations which comprise the em- 
ployment. Finally, as the most recent cases 
will demonstrate, in all practical effect the 
rule has been eroded completely, and re- 
covery seems to have become the rule where 
the employment is shown* to have con- 
tributed in fact to the heart attack or to 
the aggravation of an existing cardiac con- 
dition. As one justice of the appellate divi- 
sion has recently put it: “I concur for af- 
firmance on the theory that according to the 
present trend of compensation decisions an 
award of compensation is proper in any case 
where a workman suffers a heart attack 
while engaged in the course of his employ- 
ment.” This is perhaps hyperbole, but it 
does constitute judicial acknowledgment of 
the substantial changes which have taken place. 


Other Situations 


Various factual situations were presented 
in the cases brought to the court of appeals 
after the decision in the Dworak case. In 
one, the award was affirmed where a house- 
keeper of an apartment house, fifty-seven 
years of age, was required to climb four 
flights of stairs three times within a period 
of fifteen or twenty minutes, following 
which she suffered a heart attack.” Although 
this might seem to be a case reasonably 
capable of being fitted within the Lerner 
rule, the dissenting justices in the appellate 
division thought the incident in question 
was merely part of the housekeeper’s regu- 
lar duties and not unusual, relying on the 
La Fountain and Dworak cases. The court 
of appeals thought otherwise. 


In Matter of Bohm v. L. R. S. & B. Realty 
Company, Inc.,"° we find a real departure from 
the former rule. In that,case a superintend- 
ent’s helper suffered an aggravation of an exist- 


17 Foster, J., concurring in Westbrook v. South- 
side Sportsmen’s Club of Long Island, 83 N. Y. 
S. (2d) 664, 274 App. Div. 954 (1948). 

1%8 McCormack v. Wood Harmon Warranty Cor- 
poration, 32 N. Y. S. (2d) 145, 263 App. Div. 
914 (1942), aff'd 42 N. E. (2d) 613, 288 N. Y. 614 
(1942). On her last trip up the stairs she car- 
ried a heavy mirror which a delivery man had 
refused to carry up. 

37 N. Y. S. (2d) 173, 264 App. Div. 962 
(1942), aff'd, 47 N. E. (2d) 52, 289 N. Y. 808 
(1943). Compare Altschuller v. Bressler, 46 
N. E. (2d) 886, 289 N. Y. 463 (1943), where a 
blocker of hats suffered a heart attack and con- 
sequent disablement after lifting a heavy kettle 
of water, weighing between seventy-five and 125 
pounds, to empty it. Normally, it was his 
practice to scoop the water out. The strain 
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ing condition of arteriosclerosis while 
shoveling coal into a furnace. He had just 
thrown the last of a dozen shovelfuls of coal, 
each weighing thirty-five to forty pounds, into 
the furnace when he was stricken. Despite 
the fact that stoking the furnace in question 
was part of his regular duties, it was found 
that his injuries were accidental. This case 
set the pattern for the next stage in the 
development of the new rule. It was now 
clear that the attack was compensable if it 
could be traced to a particular act of exer- 
tion or strain, whether or not accidental in 
the formerly accepted meaning of the word. 
In a sense, it could be said that there had 
been an accident wherever the result of an 
act was unexpected, although the act itself 
might be quite voluntary in nature and con- 
sciously performed, as part of the ordinary 
work routine. But at least a semblance of 
the pre-existing rule was preserved, for it 
was still required that there be a specific 
event of unusual exertion, in the nature of 
a single act to which the attack could be 
readily ascribed. 

It was at this point that Schwalenstocker 
v. Department of Taxation and Finance ™ was 
decided. After the appellate division had 
affirmed an award in favor of the claimant, 
the court of appeals reversed without opin- 
ion. The injured employee, an auditor in 
the state tax department, had spent an 
entire day in a very cold, unheated office at 
Warsaw, New York. He contracted a cold, 
bronchitis ensued and the resultant violent 
coughing was claimed to have brought on 
the coronary occlusion. While the case 
may seem to be a retreat from tlie hereto- 
fore consistent expansion of the rule, it is 
more likely that the findings that there had 
been no accident and no showing of causal 
relationship were due to the unsatisfactory 
nature of the medical testimony offered on 
behalf of the claimant.” The most interest- 
ing thing about this case is that it was fol- 
lowed as recently as last year in the case 
of Horn v. Pals & Solow™ There, a thirty- 
here was ascribable to an unusual event and 
was extraordinary; thus the Lerner rule seems 
satisfied. 

245 N. Y. S. (2d) 284, 266 App. Div. 1047 
(1943), rev'd, 59 N. E. (2d) 448, 293 N. Y. 861 
(1944). 

21 Two doctors who examined him were unable 
to say that causal relationship existed. A third 
doctor testified as to causal relationship on the 
basis of a hypothetical question which contained 
an assumption not warranted by the evidence: 
viz., that the claimant had worked long hours 
following the day of the exposure. 

282 N. Y. S. (2d) 392, 274 App. Div. 860 
(1948), rev'd, 86 N. E. (2d) 103, 299 N. Y. 575 
(1949), reargument denied, 87 N. E. (2d) 65, 
299 N. Y. 677 (1949). 
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three-year-old office worker, on a very cold 
and stormy day, was required to work in 
an unheated office because the radiator was 
broken. As a result, she contracted a 
respiratory infection and the activation of a 
pre-existing condition of rheumatic fever, 
which had been dormant up to that time. 
The appellate division affirmed the award 
in her favor, saying: 

“The medical testimony established that 
there is causal relation between the accident 
which occurred in the office where claimant 
was employed due to the cold and the ac- 
tivation of rheumatic heart disease. The 
medical testimony also shows that the con- 
ditions which obtained in the office where 
claimant was employed were the cause of 
the sudden chilling of claimant and the 
later development of respiratory symptoms 
and concomitant rheumatic activity.” * 

That court distinguished the Schwalen- 
stocker case ™ as follows: 

“There was no evidence in that case that 
it was unusual or out of the ordinary for 
claimant to work under those conditions; on 
the contrary, the proof indicates that he was 
expected to work under those conditions. 
It is also significant that in dismissing the 
claim the Court of Appeals referred to the 
fact that there was no evidence of causal 
relation between claimant’s exposure and 
his disability, and that there was no proof 
of the occurrence of an accidental injury. 
The present record establishes that claim- 
ant’s exposure was unusual, extraordinary 
and catastrophic, in addition to which there 
is ample evidence in this case to support 
causal relation.” * 

The court of appeals, however, reversed 
the appellate division and regarded the 
Schwalenstocker case as controlling. Ad- 
mittedly, the initial respiratory infection 
was not severe; the claimant herself, per- 
haps unwisely, described it as the “sniffles.” 
But where a direct chain of causality has 
been found by the triers of fact, connecting 
the accidental experience (the unusual and 


unexpected exposure) to the resultant dis- ° 


ability, it seems anomalous to deny re- 
covery as a matter of law, in the light of the 
other recent cases in which it has been 
allowed. Thus, the Lerner decision appar- 


ently survives to this extent, at least: where 
a common cold is the direct result of ex- 
posure and chilling, whether ordinary or 
unusual, expected or unexpected, there is 
to be no award for disability consequent 
thereon.” 

Despite the somewhat aberrational devia- 
tion in the Schwalenstocker case, the main 
trend of the decisions continued toward the 
more liberal application of the rule. In one 
case a plant patrolman suffered a fatal 
coronary occlusion while patrolling an out- 
side beat in very cold weather during a 
heavy snowstorm.” Such a patrol was his 
regular assignment. When he reported for 
work on the night in question he stated that 
he felt ill, and his “stomach was upset.” 
This is, of course, a typical coronary 
symptom, and the medical testimony was 
to the effect that the strain, coupled with his 
physical condition on reporting for work, 
caused the fatal occlusion. While he clearly 
encountered severe weather conditions, 
these were perhaps not unusual or un- 
expected, in view of the nature of his work. 
Even so, such extremes of weather as are 
represented by fourteen inches of snow are 
sufficiently within the limits of the definition 
of accidental experience, and the award in 
this case can therefore be considered as not 
out of line with the decisions, and as no 
new departure in the law. 


Godsman, Shaw and Brooks 
The next really noticeable expansion is 
found in three cases decided simultaneously 
by the court of appeals, affirming awards, 
again without opinion. Strangely enough, 
all three (the Godsman, Shaw and Brooks 
cases) involved employees who were fifty- 
four years of age. In the Godsman case,” 
a fire guard suffered a heart attack after 
responding to a fire call and running up two 
flights of stairs, coming half way down and 
then going back up. The appellate division, 
affirmed by the highest court, thought there 
was “credible and strong proof that dece- 
dent underwent unusual exertion and excite- 
ment sufficient to bring on the fatal attack.” 
Needless to say, the “unusual exertion” was 
exactly what a fire guard would expect to 
encounter in the normal course of his duties. 





382 N. Y. S. (2d) 392, 274 App. Div. 860 
(1948). 

* See footnote 20. 

*5 See footnote 23. 

% Horn v. Pals & Solow, footnote 22; Schwa- 
lenstocker v. Department of Taxation and 
Finance, footnote 20; Lurye v. Stern Brothers 
Department Stores, footnote 8; Lerner v. Rump 
Brothers, footnote 5; Westbrook v. Southside 
Sportsmen’s Club of Long Island, footnote 17. 
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XUM 


7 Flammer v. Bethlehem Steel Company, 51 
N. Y. S. (2d) 258, 268 App. Div. 944 (1944), 
aff'd, 66 N. E. (2d) 588, 295 N. Y. 817 (1946). 

2% Godsman v. Grumman Aircraft Engineering 
Corporation, 51 N. Y. S. (2d) 760, 268 App. 
Div. 945 (1944), aff'd. 65 N. E. (2d) 339, 295 
N. Y. 708 (1946). 
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The Shaw case” presents no problem, for 
there a garage attendant took it upon him- 
self to push a car so that another could 
get by, clearly an unusual exertion. In the 
Brooks case,” however, the situation was 
sufficiently novel to call forth the dissent of 
two.of the judges of the court of appeals.” 
The employee, a large man, spent one hour 
in a cramped position inside a boiler, tamp- 
ing in new firebrick, and the strain thus un- 
dergone was held to constitute an “accident.” 

These cases were the seed which was to 
blossom into the new theory to be applied 
to heart attacks. They reflect not only 
the present trend toward recognition of an 
accidental experience where some definite 
act of physical exertion has taken place in 
the regular course of the employee’s duties 
and as part thereof, but they also herald 
further liberalization of the definition of 
accidental injury in that direction.” Fur- 
thermore, they foreshadow the recent cases 
wherein an accident has been found despite 
the absence of any such definite incident.” 

Among the former group, the Cooper 
case “ was not especially novel in allowing 
an award. A truck driver put in an un- 
usually heavy day, and there was evidence 
that he had lifted heavy cartons two at a 
time, in the absence of a helper, in order to 
save time. However, the language of the 
appellate division’s majority memorandum 
is indicative of the new trend, for it stated 
that the “board could find that the heart 
attack which caused the death was produced 
by the labor incident to the employment.” 
(Italics supplied.) The dissenters felt that 
the record was “barren of any legal evi- 
dence to support the findings of an acci- 
dental experience.” In the Westbrook case,” 
an award was sustained where the accident 
consisted of exposure to cold in a refriger- 
ator; the employee worked much longer 
than was usual, came out coughing and then 
suffered the coronary occlusion.” However, 
it is necessary to look at the Ruby case™ 
for a really new holding as to what con- 


2 Shaw v. Browers Garage, Inc., 51 N. Y. S. 
(2d) 347, 26 App. Div. 946 (1944), aff'd, 65 
N. E. (2d) 339, 295 N. Y. 709 (1946). 

% Brooks v. Elliott Bates, Inc., 55 N. Y. S. 
(2d) 671, 269 App. Div. 792 (1945), aff'd, 65 
N. E. (2d) 340, 295 N. Y. 710 (1946). 

" Desmond and Thacher, JJ. 

%The further liberalization is reflected in 
Westbrook v. Southside Sportsmen’s Club of 
Long Island, footnote 17; Ruby v. Lustig, 83 
N. Y. S. (2d) 664, 274 App. Div. 954 (1948), 
aff'd, 87 N. E. (2d) 672, 299 N. Y. 759 (1949); 
Cooper v. Brunswick Cigar Company, Inc., 78 
N. Y. S. (2d) 642, 273 App. Div. 1038 (1948), 
aff'd, 83 N. E. (2d) 142, 298 N. Y. 731 (1948). 

% Furtado v. American Export Airlines Inc., 
83 N. Y. S. (2d) 664, 274 App. Div. 954 (1948), 
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stitutes an accident. There a painter placed 
his ladder in such a position that he had to 
stretch his arm “all the way out” while 
painting. While so doing he experienced 
pain, as he did when he moved his ladder, 
an ordinary six-foot painter’s ladder. There 
was medical testimony that his “work” was 
a competent producing cause of the heart 
attack. The “accident” was characterized 
by the appellate division as “extreme exer- 
tion and extension of his arms in painting.” 
If the “catastrophic or extraordinary” ele- 
ment of the Lerner rule had any vitality 
before the decision in this case, it must 
surely be considered defunct thereafter. 


Present Status 
of Lerner Doctrine 


The extension of the rule was carried to 
its logical extreme in the Furtado and Ander- 
son cases, in both of which the court of 
appeals denied leave to appeal.” In the 
Furtado case, the claimant was assigned to 
supervise the construction of three new 
shops, and the resulting responsibility 
caused him to put in unusually long hours, 
seven days a week. He continued this 
regimen for a period of nine or ten months, 
experiencing heart symptoms from time to 
time, and finally suffering the disabling 
heart attack. The appellate division made 
the remarkable finding that he had been 
“assigned to do unusual work” and ap- 
proved the finding of the board that “claim- 
ant sustained accidental injuries arising out 
of and in the course of employment due to 
long and arduous hours of work.” It 
would appear from the appellate division’s 
view that it is “unusual” for an employee 
to rise to supervisory status and accept re- 
sponsibility commensurate therewith. In 
any event, it is clear that an accident may 
now be found in any case where the heart 
attack is traceable to the work, and this is 
so even where there has been no specific 
event of strain, but the work itself is so 


leave to appeal denied, 298 N. Y. 933 (1949); 
Anderson v. Department of Labor, 275 App. 
Div. 1010 (1949). 

31 See footnote 32. 

* See footnote 32. 

“In the light of the Westbrook case it would 
seem difficult to justify the different result ob- 
tained shortly thereafter in Horn v. Pals & 
Solow, footnote 22, when we consider that in 
both cases the appellate division had affirmed 
the awards, and the court of appeals was there- 
fore reviewing only the law. 

3t See footnote 32. 

% See footnote 33. 

% 83 N. Y. S. (2d) 664, 274 App. Div. 954 
(1948). 
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arduous that it contributes to the heart 
ailment. That this is now the rule is shown 
by the Anderson case, wherein the appellate 
division relied on the Furtado case as prece- 
dent, and again leave to appeal was denied 
by the court of appeals.“ 


At this point attention might be called 
to an anachronistic decision,” where an 
award was denied by the board to a janitor 
of an apartment house who regularly hauled 
baskets of refuse weighing sixty to seventy 
pounds downstairs four or five times a day. 
The board held there had been no accident, 
although the heart attack occurred while 
hauling some of these baskets, and found 
a lack of causal relationship. The board’s 
determination was upheld on appeal. The 
dissenting memorandum of Mr. Justice Hill 
in the appellate division provides us with an 
interesting sidelight on the case. After 
noting that questions of fact are for the 
board, and that claimant’s evidence had 
shown causal relationship, he said: 


“The employer’s physician said: “There 

is no question of a coronary occlusion due 
to coronary sclerosis, it is always due to 
coronary sclerosis, physical effort is not the 
cause of coronary sclerosis and coronary 
sclerosis is the cause of coronary thrombosis, 
therefore there is no causal relation. 
No, effort is not the cause of coronary oc- 
clusion, and there is no question that the 
patient had a coronary occlusion; there are 
cases just as often when coronary occlusion 
occurs, while people are at rest and some- 
times in bed.’ Hundreds of awards have 
been made and affirmed upon a theory at 
variance with the quoted testimony. I vote 
to reverse and remit this case hoping that 
this seeming variance be reconciled by the 
Board.” ” 


The net effect of the decisions just dis- 
cussed is to make of heart disease what 
might be called for want of a better term 
a quasi-occupational disease. Through the 
medium of the “accidental injury” we have 


“ The fact situation was quite similar to the 
Furtado case, although it was easier to find 
unusual strain in the Anderson case, as there 
was a measurable criterion provided because of 
the nature of claimant's employment in a stand- 
ard position in the state denartment of labor. 
Compare Masse v. James H. Robinson Com- 
pany, Inc., 275 App. Div. 976 (1949), now in 
the court of appeals. The appellate division 
there relied on the Lerner, Connelly and Jef- 
freyes cases (all discussed in text herein) and 
reversed the award on the ground that one 
week's extra hard work in the regular course 
of claimant's employment was not sufficient 
basis for a finding of accidental injury. It is 
significant that the claimant experienced car- 
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arrived at the stage where every employee 
covered by the Workmen’s Compensation 
Law whe works under a strain, either by 
virtue of the physical labor entailed, or 
by virtue of long hours, or mayhap even by 
virtue of the responsibility which may lay 
heavily upon him," is insured against heart 
disease. While the scope of this article is 
intended only to encompass an illustration 
of what has sometimes been called judicial 
legislation, it may not be going too far 
afield to voice one or two thoughts on the 
particular subject matter under discussion. 
Looking to the future, one is bound to 
wonder how the current rule will be affected 
by the advent of the new Disability Bene- 
fits Law.“ That law is designed to fill up 
the gap in the worker’s protection against 
the economic hardships flowing from in- 
ability to work due to illness not related 
to the employment. It may well have been 
the existence of this need which disposed 
the courts to adopt the present liberal con- 
struction of “accidental injury.” On the 
other hand, the benefits under the new law 
are distinctly limited in comparison to those 
under the Workmen’s Compensation Law, 
and this is a factor which might have some 
influence in view of the type of case brought 
within the rule by the recent decisions, for 
they reflect a feeling that a disability which 
is assignable in fact to the employment 
should be compensable. With this principle 
there can be no quarrel, but the thoughtful 
observer may find himself debating the wis- 
dom of such an extension of the law by the 
courts, for while beneficial in the individual 
case, may it not eventually militate against 
the interests of the very class now benefited 
by narrowing the opportunity for employ- 
ment? Disabled persons have in the past 
found themselves at a disadvantage in the 
labor market because they were poor com- 
pensation risks for employers, and legisla- 
tive action has been found necessary in order 
to make them better risks, and thus equalize 
their opportunity for employment.” 


diac symptoms just prior to the alleged period 
of strain. In the light of the Furtado and An- 
derson cases, however, it would seem that the 
board's findings should not have been disturbed. 

" Chiara v. Villa Charlotte Bronte, 76 N. Y. S. 
(2d) 59, 273 App. Div. 834 (1948), aff'd, 81 
N. E. (2d) 332, 298 N. Y. 604 (1948). 

"76 N. Y. S. (2d) 59, 273 App. Div. 834 (1948). 

“8 In the Anderson case, the medical testimony 
was partly to the effect that claimant's respon- 
sibilities weighed especially heavily upon him, 
due to his innate sense of duty and conscientious 
nature. 

** See footnote 10. 

“Such action is reflected in the New York 
Workmen's Compensation Law, Section 15.8. 
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The real argument against “judicial legis- 
lation” may be raised by the last-mentioned 


possibility. This argument is based on the 
assumption that the legislature gives its 
whole attention to such long-range problems 
of policy, while the courts, necessarily deal- 
ing with the individual case at bar, may 
evolve a rule which is formulated without 
the same thought for policy considerations. 
Under our system of jurisprudence, how- 
ever, we expect the judiciary to move 


) 
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completed calendar quarters immediately pre- 
ceding the first day of an individual’s benefit 
year (S. B. 330, approved April 25, 1950). 


“Benefit year,” with respect to any in- 
dividual who within the period March 1, 
1950, through June 30, 1950, files a valid 
claim for benefits based on wages earned 
in the calendar year 1949, means the period 
which begins on April, 1950, and ends on 
March 31, 1951. After July 1, 1950, “benefit 
year” (except for individuals filing claims 
within the period March 1, 1950, through 
June 30, 1950, for wages earned in the cal- 
endar year 1949) means the fifty-two week 
period beginning with the day the individual 
files the claim, and for subsequent claims 
the fifty-two week period begins with the 
day the individual files a claim after the 
termination of his last benefit year (S. B. 
331, approved April 25, 1950). 


“Lag day” provisions of the Rhode Island 
law were also amended. Beginning July 1, 
1950, a worker who, having been ill and 
receiving sickness benefits, returns to work 
before the end of his benefit week is en- 
titled to one fifth of his benefit rate for 
each day-of illness during his first week of 
re-employment, subject to a maximum limit 
of four fifths of his benefit rate (S. B. 327, 
approved April 25, 1950). 


Investments . . . Bonds issued by the 

newly established New Jersey State Office 
Building Authority are permissible invest- 
ments for the funds of insurance companies 
(A. B. 18, approved June 26, 1950). 
New Jersey insurance companies may also 
invest any sinking funds, moneys or other 
funds, including capital, in the obligations 
of local housing redevelopment authorities 
(S. B. 226, approved June 28, 1950). 
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forward with the times. Moreover, were 
it otherwise, our law would become noth- 
ing more than a treacherous quicksand of 
precedents in which the liberties of the 
people would be slowly but surely swallowed 
up. We may admit that the result of the 
process here illustrated may or may not be 
good in a given instance, but we cannot 
deny that it constitutes one of the proudest 
hallmarks of our unique form of govern- 


ment, [The End] 


Multiple line underwriting . . . A for- 
eign mutual, not permitted by the law of 
its domiciliary state to establish or maintain 
a guaranty capital, may qualify to write 
multiple lines in Massachusetts by main- 
taining an unimpaired surplus of $1,200,000, 
and by depositing $150,000 with the state 
treasurer (H. B, 2536, approved May 22, 
1950). 


Dead Ducks 


Cash sickness insurance . . . The Massa- 
chusetts House rejected a bill proposing a 
California-type competitive state fund for 
cash sickness insurance. This is the second 
year that cash sickness insurance proposals 
have been defeated without having reached 
the Senate for a vote. 


Coinsurance clause A bill (S. B. 
195) prohibiting the coinsurance clause in 
real property valued at 
less than $25,000 died in committee in the 
Louisiana legislature. 


policies covering 


Deposits . . A proposal to increase 
the deposit required for writing workmen’s 
compensation insurance to $50,000 was also 
rejected by a Louisiana house committee 
(H. B. 390). 


Policy forms . . . Another measure 
defeated in committee in Louisiana would 
have required that there be no printing 
smaller than eight-point type in insurance 
policies (S. B. 1950). 


Temporary disability benefits ... A 
bill to establish a system of temporary dis- 
ability benefits (H. B. 896) failed in the 
Louisiana House. 
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Opinions 


bade resign wees Responsibility Law 
—“Release of Liability” Construed.—The 
Florida financial responsibility law provides 
that within thirty days after receiving notice 
of a motor vehicle accident which has re- 
sulted in bodily injury or death or property 
damage of $50 or more, the Insurance Com- 
missioner shall suspend the license of the 
operators of the vehicles, unless, within 
the thirty-day period, he is satisfied that the 
operator has secured “a duly acknowledged 
written agreement providing for the release 
from liability by all parties injured as the 
result of said accident. 7 


The Attorney General interpreted this 
provision as follows: If an insured executes 
the release of liability prior to receiving pay- 
ment from his insurer under a motor vehicle 
liability insurance policy, the release is valid. 

However, a release executed after an in- 
sured receives payment from his motor ve- 
hicle liability insurer is net a release of 
liability within the meaning of subsection 
324.04(2)(f), Florida Statutes 1949. Upon 
accepting the proceeds of the policy, the 
‘nsured loses his right to release anyone of 
liability, since the msurer is subrogated to 
all rights of the insured against a third party 
for damage occasioned to the vehicle.—O pin- 
ion of the Florida Attorney General, No. 
050-298, June 16, 1950. 


Foreign Insurers—Qualification Require- 
ments.—What requirements must a fire in- 
surance company of a foreign country, not 
qualified to do insurance business in any 
of the states of the United States, meet 
in order to engage in the insurance busi- 
ness in Florida? First, it must qualify 
as a foreign corporation with the Secretary 
of State and obtain a license to transact 
corporate business in the state. Second, 
it must procure from the Insurance Com- 
missioner a certificate of authority to engage 
in the insurance business. (Section 626.02, 
Florida Statutes.) It is the Insurance 
Commissioner’s duty to examine the affairs 
of any insurer transacting or applying to 
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transact business in Florida. (Section 626.01, 
Florida Statutes.) 

Foreign fire insurers must possess assets 
of $250,000 invested in bonds of the United 
States, of any state, county or municipality, 
or in mortgages or deeds of trust on im- 
proved and unencumbered real estate worth 
not less than fifty per cent more than 
the amount loaned thereon at market value. 
(Section 626.05, Florida Statutes.) 

They must set aside the unearned portion 
of premiums in force for the protection 
of their policyholders. (Section 626.11, 
Florida Statutes.) 


Finally, they must deposit with the In- 
surance Commissioner bonds of the United 
States or of any of the states or the 
District of Columbia, or of cities or 
counties of Florida, or cash, in the amount 
of $20,000, or in lieu thereof file with the 
Insurance Commissioner a $20,000 bond of 
a surety company authorized to do busi- 
ness in Florida. (Section 631.06, Florida 
Statutes.) 


Although the statutes do not require 
that the minimum investments or unearned 
premium reserve be maintained in Florida, 
the Attorney General suggested that the 
Insurance Commissioner refuse to issue a 
certificate of authority to a foreign insurer 
unless it maintains these funds in some 
form of trusteeship in the United States 
subject to reach by civil process.—Opinion 
of the Florida Attorney General, No. 050-182, 
April 7, 1950. 


Group Insurance—County School Board 
—Reimbursement by Insurer for Handling 
Payroll Deductions.—The Insurance ‘Com- 
missioner inquired whether a county school 
board legally might receive compensation 
from an insurance company for making pay- 
roll deductions and remitting premiums on 
group insurance written on the employees of 
the school board. 


Section 634.02, Florida Statutes, provides 
that a person may not represent himself to 
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be a life insurance agent unless he holds a 
current and valid license. Section 625.01, 
Florida Statutes, defines “agent” or “insur- 
ance agent” to include any person in the 
state who receives or receipts for money for 
an insurer, or who receives or receipts for 
money from other persons to be transmitted 
to an insurer for a policy of insurance, al- 
though the policy is not signed by the per- 
son as agent or representative of the insurer. 


In view of these, statutory provisions, the 
Attorney concluded that an em- 
ployee of a school board may not be paid 


General 


by an insurer for the performance of deduc- 
tion and remittance services unless he is a 
duly licensed life insurance agent represent- 
ing the insurer.—Opinion of the Florida At- 
torney General, No, 050-294, June 16, 1950. 


Group Life Insurance—Trustees of Fund 
Established by Employer Members of 
Board of Realtors— Eligibility Require- 
ments.—A mutual life insurance company 
proposed issuing a group insurance con- 
tract to trustees of the insurance fund 
of the St. Petersburg Board of Realtors, 
a nonprofit corporation whose membership 
consists of those actively engaged in the 
real interested therein 
as property owners. The policy would pro- 
vide group term life insurance for employees 
of “participating 
ganization. 


estate business or 


employers” of the or- 


Chapter 25,189, subsection 1(4), Laws of 
1949, authorizes issuance of such a policy 
to “the trustees of a fund established by 
one or more employers and one or more 
labor unions. = 


Conceding that use 
of the word “and” f 


made the meaning of 
the subsection ambiguous, the Attorney 
General ruled that the word should be 
construed as the disjunctive “or,” and that 
issuance of the policy was legally permissi- 
ble.-—Opinion of the Florida Attorney Gen- 
eral, No, 050-263, June 1, 1950 


Taxation — Premium Receipts Credit — 
Effective Date of Repeal.—By Chapter 
22671, Laws of 1945, Section 205.43, Florida 
Statutes, relating to insurance premium 
taxes, was amended to make the tax apply 
to both domestic and foreign insurers. 
Chapter 22749, Laws of 1945 (Section 205, 
44-1, Florida Statutes 1941, as amended) 
provided an optional method of computa- 
tion and payment of premium receipts taxes 
by allowing a credit for Florida business. 

Chapter 25344, Laws of 1949, provided 
that domestic insurers as contemplated by 
amended Section 205.43, which maintained 
their home offices in Florida, were exempt 
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from payment of the tax imposed by amended 
Section 205.43, the exemption to be effec- 
tive for the calendar year of 1949 and 
following years. 

Section 2 of Chapter 25344 repealed with- 
out further comment or explanation Sec- 
tion 205.44-1, Florida Statutes, as amended. 
Section 4 provided that the act would take 
effect upon its approval by the governor 
or upon its becoming a law without approval. 
The act became a law without the gov- 
ernor’s approval and was filed in the office 
ot the Secretary of State on June 13, 1949 

The Attorney General noted that the 
exemption granted domestic insurers by 
Chapter 25344 was made effective at the 
beginning of the calendar year 1949, whereas 
Section 205.44-1, applicable 
to both domestic and foreign insurers, had 
no effective date. Acts of the legislature 
creating new obligations and imposing new 
penalties are presumed to be operative pro- 
spectively unless there is a clear or express 
intent that they have a retroactive effect. 
Since the repeal of amended Section 205.44-1, 
removing the credit on premiums receipt 
taxes previously accorded domestic insurers 
not maintaining a home office in the state 
and foreign insurers engaged in business in 
the state, was equivalent to an act creating 
new obligations, the Attorney General ruled 
that the effective date of the repeal was 
June 13, 1949.—Opinion of the Florida Attor- 
ney General, No. 050-230, May 6, 1950. 


the repeal of 


| ENTUCKY—Assessment Fire Insur- 
\ ance Companies— Amendment of 
Charter—Issuance of New Risks.—In order 
to issue risks other than those permitted 
by an existing charter, an assessment fire 
insurance company must follow the require- 
ments of Section 271.445(1) and (2) and 
secure the approval of an amendment by a 
majority of the members of its corporation 
at the next annual or call meeting. The 
policyholders are equivalent to stockholders 
and are the who have an 
interest in the surplus cash of the corpora- 
tion. In all probability, they would 
stitute an overwhelming majority of the 
would apply for insurance 
against the additional risks that the amended 
charter would authorize the corporation to 
The amount of coverage in each 
insurance risk is limited by Section 299.380, 
Kentucky Revised Statutes, and an assess- 
ment company may not insert a provision 
charter that authorizes it to 
coverage on risks in excess of the amount 
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permitted by the statute—Opinion of the 
Kentucky Attorney General, June 28, 1950. 


Federal Savings and Loan Associations 
—Power to Engage in Insurance Business. 
—Federal savings and loan associations are 
organized under fhe provisions of Title 12, 
Section 1464 of the United States Code, 
enacted by Congress on June 13, 1933. 
Section 1464 limits the purposes of federal 
savings and loan associations to providing 
local mutual thrift institutions 
financing homes. Since the 
receive certain benefits such as tax exemption 
not accorded ordinary business corporations, 
the Attorney General ruled that federal 
and loan associations could en- 
gage only in those businesses prescribed in 
the act.—Opinion of the Kentucky Attorney 
General, June 8, 1950. 


and to 
associations 


savings 


Fiscal Court—Authority to Purchase In- 
surance Coverage to Protect Patients in 
County Hospitals.—In reply to an inquiry, 
the Attorney General declared that a county 
court may not purchase 
coverage to protect patients in a county hos 
pital from injuries resulting from the negli- 
gence of county and employees. 
Under Kentucky law county funds may not 
be appropriated without a specific statutory 
authorization. The absence of legal com- 
pulsion to enter county hospitals, he sug- 
gested, may have been the reason for the 
General Assembly’s withholding from the 
fiscal court the authority to purchase this 
type of insurance for patients in county hos- 
pitals—Opinion of the Kentucky Attorney 
General, July 17, 1950. 


fiscal insurance 


officers 


Revocation of Driver’s License—Future 
Proof of Financial Responsiblity—A motor- 
ist convicted of drunken driving had his 
operator’s license revoked. Having sold his 
automobile, he questioned the statutory 
requirement that he obtain insurance before 
qualifying for a new license. The Attorney 
General ruled that Chapter 187, Kentucky 
Statutes, required the motorist 
to establish future proof of financial re- 
sponsibility before a license could be is- 


Revised 


sued to him after the period of suspension 
has ended. The law provides for future 
proof to be established by obtaining insur- 
ance, posting bond or making a cash deposit 
with the Department of Motor Vehicles. 
The Attorney General pointed out that 
the motorist did not have to own his own 
automobile, but could obtain automobile 
liability insurance on any vehicle which he 
might operate, and that the law permits 
such a policy to meet the requirements of 
future proof of financial responsiblity — 
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Opinion of the Kentucky Attorney General, 
June 2, 1950. 


PSRNSTL VARA lieen of Pre- 

mium Tax Levied on Foreign Casualty 
Insurance Companies.—Pennsylvania law 
originally provided that one per cent of the 
premium tax imposed on foreign casualty 
insurers be distributed to municipalities 
and to the state employees retirement fund 
for state police pension and retirement 
purposes. A 1949 amendment (Act of May 
27, 1949, Public Law 1901) provided that 
after January 1, 1949, the entire amount 
received from the two-per-cent tax should 
be paid to the treasurers of the various 
municipalities and to the state employees 
retirement fund. Section 2 stated that the 
amendment applies to all moneys received 
from the tax in the year 1949 and thereafter. 
Section 3 provided that the additional moneys 
to be paid by the state treasury in com- 
pliance with the amendment, with respect 
to tax moneys received during 1949, would 
be paid only if there were unexpended and 
unencumbered moneys in the general fund 
at the end of the fiscal year 1949 to make 
the payments. 

The Attorney General ruled that only 
one half of the amount received from the 
two-per-cent tax during the calendar year 
1949 might be paid to the treasurers of the 
various municipalities and to the state em- 
ployees’ retirement fund until after May 31, 
1951, the end of the fiscal biennium, at 
which time it is then possible to determine 
whether there are unexpended or unen- 
cumbered moneys in the general fund.— 
Opinion of the Pennsylvania Attorney Gen- 
eral, June 23, 1950. 

Group Insurance—Eligibility of Members 
of Pennsylvania Bar Association and Their 
Employees. — The Attorney General was 
asked for an opinion ccncerning the authority 
of a life insurance company to insure a 
group comprising members of the Pennsyl- 
vania Bar Association and their employees. 
Since the policies were delivered prior to 
August 31, 1949, their legality is governed 
by Section 415(b)(5) of the Insurance Com- 
pany Law of 1921, as amended by the Act 
of July 5, 1947, which authorizes group life 
insurance covering the employees of two or 
more employers in the same industry for the 
benefit of persons other than the employers. 


The Attorney General concluded as follows: 
(1) Lawyers and judges regularly attend- 
ing the normal duties of their profession at 
their established places of business are en- 
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‘industry” within the meaning 


gaged in an 
of the statute. 


(2) A lawyer or a judge, being a member 
of the Pennsylvania Bar Association, is eli- 
gible to join in the plan if, in the practice of 
his profession, he personally or jointly with 
other lawyers or judges employs one or 
more secretaries or assistants, all of whom, 
having been employed by him for two years 
or more, have enrolled in the plan at the 
time he subscribes. 

(3) Lawyers employed by governmental 
agencies, corporations or businesses as counsel 
or in other capacities and law professors 
who do not conduct private practices, em- 
ploying all or part of the services of one or 
more secretaries or assistants, are not eli- 
gible for group life insurance under the plan. 

(4) If lawyers in partnership or associ- 
ated in practice jointly employ secretaries 
and assistants, all of the assistants with two 
years’ service must be enrolled in the group 
life plan before any of the lawyers become 
eligible to join; but all lawyers in the part- 
nership or association need not become in- 
sured under the group policy. 

(5) A part-time or full-time assistant to a 
lawyer or judge may or may not occupy an 
employee status, depending on such factors 
as the right to hire and dismiss, the right 
to direct what work shall be done and how 
it shall be done, and the source from which 
compensation for services is paid. Tip- 
staves, court criers aud court clerks do not 
occupy an employee relationship to judges 
and are ineligible for group life insurance 
under the Pennsylvania Bar Plan.—Opinion 
of the Pennsylvania Attorney General, No. 612, 
June 27, 1950. 


ee Mutual Insurance Com- 
panies — Underwriting Powers — Addi- 
tional Coverage.—The question submitted to 
the Attorney General was whether a farm mu- 
tual insurance company was entitled to write 
the additional coverage extended to county 
mutual insurance companies by Section la 
of House Bill 155 (Acts Fiftieth Legisla- 
ture, 1947, Chapter 367). 

Until the passage of House Bill 155, 
county mutual insurance companies could 
write only the perils of fire, lightning, gas ex- 
plosion, theft, windstorm and hail on enumer- 
ated risks. Thereafter they were authorized to 
write insurance against all of the perils that 
a fire or windstorm insurance company could 
write. Section 2a of House Bill 155 
specifically excepts from the provisions of 
the act “companies which out of the total 
amount of insurance in force maintain more 
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than sixty per cent in force on rural 
property , which shall hereafter be 
known as ‘Farm Mutual Insurance Com- 
panies’ "Re 

The Attorney General ruled that the act 
was entire and that the exemption of farm 
mutual companies irom the operation of the 
act was not removed by virtue of its being 
in a separate section from that extending 
additional coverages to county mutual com- 
panies. Farm mutual companies do not 
obtain the advantage of writing the addi- 
tional coverage; at the same time, they are 
not subject to the additional exactions such 
as the approval of policy forms, filing of rate 
schedules, licensing of agents, officers bonds 
and penal provisions, solvency definition and 
supervision and maximum contingent liability. 
—O pinion of the Texas Attorney General, No. 
V-1074, June 23, 1950. 


Insurance Companies—Investments—Eli- 
gibility of Stock of Incorporated Open-End 
Management Investment Companies.—The 
Attorney General was asked to rule whether 
the shares or certificates of an open-end 
investment company qualified as legal invest- 
ments for funds of insurance companies 
Articles 4706(d) and 4725, Vernon’s Civil 
Statutes, authorize insurance companies to 
invest their funds in the stocks, bonds, de- 
bentures, bills of exchange or other com- 
mercial notes of any solvent, incorporated 
dividend paying corporation, which has not 
defaulted in the payment of any of its obli- 
gations for a five-year period preceding the 
date of the investment. 


In an opinion rendered on January 22, 
1941 (Opinion No. 0-3015), the Attorney 
General had ruled that certificates of certain 
investment trusts did not meet the require- 
ments of the statutes. Differentiating his 
earlier opinion, the Attorney General pointed 
out that the securities of the investment 
trusts did not constitute “stocks” or “capital 
stock,” but evidenced merely participating 
interests of the holders in the net profits. 
In contrast, the interest of the stockholders 
in the open-end management investment 
companies is substantially similar to the 
interests normally pertaining to stockholders 
of other corporations. 

Each corporation and its stock or other 
securities must be judged individually, but 
the shares of stock in incorporated open-end 
investment companies are not per se ineli- 
gible for investment by insurance companies 
under the statutes, the Attorney General 
concluded.—O pinion of the Texas Attorney 
General, No. V-1070, June 8, 1950. 
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California Disability Policies— 
Rules on Standards Deferred 


In 1949 the California legislature enacted 
a law requiring all disability insurance policy 
forms to be submitted to the Insurance 
Commissioner for approval. The Commis- 
sioner was given the authority to promul- 
gate rules and regulations in order to 
establish, in advance of submission of the 
policies, standards by which he would dis- 
approve or withdraw approval of a policy. 

Conferences with the accident and health 
industry were still in progress on July 1, 
1950, so that no rules were in force on 
that date. Consequently, the Insurance 
Department issued a statement, in Bulletin 
No. 97, dated May 29, 1950, designed to 
explain application of the law prior to 
promulgation of a set of rules. 


The fui! text of Bulletin No. 97 follows: 


“Enclosed with this Bulletin is a copy 
of Chapter 1486 of the California Statutes 
of 1949, frequently referred to as Senate 
Bill No. 711. The Department of Insur- 
desires to direct your attention to 
Insurance Code Section 10291.5 which is 
included in this Chapter. This section ap- 
plies to all types of Individual Disability 
Policies, except Newspaper Accident Poli- 
cies as defined in Subsection (j). Your 
attention is particularly directed to Sub- 
section (h) which sets forth the effective 
date. You will note that by the terms of 
this Subsection (h) the section as a whole 
is applicable to policies submitted to the 
Insurance Commissioner for approval on 
or after July 1, 1950. You will further note 
that on or after January 1, 1951, this sec- 
tion applies to any policy which is issued 
or delivered in the State of California, 
irrespective of any prior approval. 


ance 


“It will be the position of this Depart- 
ment that this section, on January 1, 1951, 
automatically terminates the right of in- 
surers to use policies which do not comply 
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January 1, 1951. 


10291.5. However, it is rec- 
ognized that many insurers will have poli- 
cies approved prior to July 1, 1950, which 
will meet the full requirements of Section 
10291.5. The Department, therefore, by a 
further Bulletin to be issued in the future, 
will request a list of such policies so that 
they may be reappraised at that time and 
their approved status continued without 
the necessity of any resubmission. 


with Section 


“Your attention is also directed to Sub- 
section (c) of Section 10291.5 by the terms 
of which the Commissioner may promul- 
gate reasonable rules and regulations. Since 
the enactment of this legislation, the De- 
partment has been engaged in the prepara- 
tion of rules and has had many conferences 
with members of the Accident and Health 
Industry in connection with them. These 
conferences will continue. However, it is 
apparent that it will not be possible to 
have an adequate set of rules promulgated 
and in force on July 1, 1950. 

“As you will note from a perusal of 
this section, most of the subsections are 
self-operative. However, Subsection (b), 
(7) requires that the benefits be of real 
economic value to the insured. This re- 
quires the fixing of standards. Because of 
the delay in the promulgation of rules and 
regulations containing these standards, you 
are advised that Subsection (b), (7) of 
Section 10291.5 will not be used as a ground 
for the disapproval of Individual Disability 
Policies in California until after such rules 
have been promulgated and are in force. 
The other subsections will be applied by 
the Department of Insurance on the effec- 
tive dates mentioned above. 


“You are further advised that any policy 
which is approved after July 1, 1950, and 
before the effective date of the rules, will, 
in the first instance, be approved only to 
However, after the effec- 
tive date of the rules and before January 1, 


1951, the Department will automatically 
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reconsider all such policies, and if those 
policies comply with the ruling, the De- 
partment, on its own motion, will give 
them unlimited approval. However, in- 
surers are cautioned that the delay in the 
promulgation of rules and regulations does 
not in and of itself extend any temporary 
or conditional authorizations which have 
been or will be made prior to July 1, 1950.” 


California U. C. D. Policies— 
Rules Amended 

The rules governing U. C. D. policies 
have been amended to permit any U. C. D. 
policy to contain a provision relating to 
the reduction or proration of benefits be- 
cause of simultaneous coverage under the 
California Unemployment Insurance Act. 
However, the provision must follow one 
of three forms. 

The full text of Ruling 57, dated May 
24, 1950, is reproduced below: 

“The Insurance Commissioner’s rules and 
regulations relative to Unemployment Com- 
pensation Disability Policies embodied in 
Article 6.5, Subchapter 2, Chapter 5, Title 
10 of the California Administrative Code, 
are hereby amended by repealing Section 
2245.1, by renumbering Section 2245.3, and 
by adding new Sections 2245.1, 2245.2, 
2245.3, and 2245.4 thereto. 


“Amendment No. 1 


“Section 2245.1 is repealed. 


“Amendment No. 2 

“Section 2245.3 is renumbered and amended 
to read: 

“2245.1. At the option of the insurer, 
any U. C. D. policy may contain a provi- 
sion relative to the reduction of benefits 
because of age, but no such provision shall 
reduce benefits below the amount to which 
the individual employee insured would be 
entitled under the C. U. I. Act if he were 
not covered by a voluntary plan. 


“Amendment No. 3 

“Section 2245.2 is hereby added to reaf: 

“2245.2. At the option of the insurer, 
any U. C. D. policy may contain a provi- 
sion relative to the reduction or proration 
of benefits on account of simultaneous 
coverage under the C. U. I. Act, but any 
provision shall be in one of the forms set 
forth in (a), (b), and (c) hereof only, or 
in the substance thereof. Connective words 
or phrases may be added, and there may 
be substituted for such words as ‘per day,’ 
‘amount payable,’ and the like, other words 
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or phrases more consistent with the other 
terminology used in the policy, but no 
such additions or substitutions shall be 
such as to change the substantive effect 
of the specified provisions. 

“Form (a) shall be used if the addi- 
tional benefit while confined to a hospital 
as provided in the U. C. D. policy is $8.00 
per day. Form (b) shall be used if the 
additional benefit while confined to a hos- 
pital as provided in the U. C. D. policy is 
more than $8.00 per day, and there shall 
be inserted in the blank space the amount 
by which the additional benefit per day 
while confined to a hospital exceeds $8.00. 
Form (c) shall be used if the insurer 
desires, on account of simultaneous cover- 
age, to reduce or prorate basic U. C. D. 
benefits for loss of time as well as the 
additional benefits while confined to a hos- 
pital. Any of such forms (a), (b), or (c) 
may, by the terms of the U. C. D. policy, 
be made applicable to all eligible employees, 
or to specified classes of employees deter- 
mined by conditions pertaining to their 
employment, or to certain specified causes of 
disability objectively described, or to both such 
specified classes of employees and such speci- 
fied causes of disability. From form (c) there 
may be omitted paragraph (1) in those cases 
in which the provision is made applicable only 
to a specified class or classes of employees 
which by the terms of the policy are 
entitled to the same benefits to which they 
would be entitled under the C. U. I. Ac. 
were they not covered by any voluntary plan. 

“Forms: 


“(a) In case of any day of hospital 
confinement for which an employee en- 
titled to benefits hereunder is simultane- 
ously covered by one or more other plans 
(including voluntary plans and the State 
Unemployment Compensation Disability 
Fund) and is accordingly entitled to other 
‘additional benefits during hospital confine- 
ment’ on account of the same disability, 
then the $8.00 per day otherwise payable 
hereunder shall be divided by the number 
of plans (including voluntary plans and 
the State Unemployment Compensation 
Disability Fund) under which he is simul- 
taneously entitled to ‘additional benefits 
during hospital confinement,’ and the quo- 
tient shall be the amount payable hereunder 
for such day of hospital confinement. 

“(b) In case of any day of hospital 
confinement for which an employee entitled 
to benefits hereunder is simultaneously cov- 
ered by one or more other plans (including 


(Continued on page 624) 
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'§ News.. Articles .. Books 


NSLI Premium Waiver 
for Disabled Servicemen 


American servicemen disabled during the 
current fighting in Korea are eligible to 
have their National Service Life Insurance 
premiums waived if their total disability 
lasts six consecutive months or longer, the 
Veterans Administration has announced. 

The waiver would become operative, upon 
application, at the end of the six-month 
period and would remain in effect as long as 
total disability continued. 

The waiver provision is not confined to 
those suffering total disability in action in 
Korea. Veterans who hold NSLI are 
eligible for waiver of premiums if they be- 
come totally disabled before age sixty and 
while their policy is in force and if the 
policy had been in force for at 
consecutive months. 

Total disability, as defined in an NSLI 
policy, is “any impairment of mind or body 
which continuously renders it impossible for 
the insured to follow any substantially gain- 
ful occupation.” 

Waivers of premium payment are not 
granted automatically, the Veterans Ad- 
ministration said. Application must be made, 
it possible, immediately following the six 
consecutive months of total disability. 


least six 


An applicant for waiver of premiums 
should continue to pay his NSLI premiums 
as they fall due until he receives notice from 
the Veterans Administration of “entitlement 
to waiver.” 


Summer on-the-Job 
Insurance Fellowships Offered 
Fifteen insurance companies are partici- 
pating this summer in the College-Business 
Exchange Program sponsored by the 
Foundation for Economic Education. The 
program is designed to afford college and 
university teachers an opportunity to study 
business operations at a company of theit 
. Books 


News . . Articles 





own selection. The companies provide fel- 
lowships covering transportation and living 
expenses during the period of study, which 
varies from three to six weeks. Insurance 
companies participating in the program in- 
clude Connecticut General Life Insurance 
Company, Connecticut Mutual Life Insur- 
ance Company, Kansas City Life Insurance 
Company, Mutual Benefit Life Insurance 
Company, New England Mutual Life In- 
surance Company, New York Life Insurance 
Company, Northwestern Mutual Life In- 
surance Company, Pacific Mutual Life In- 
surance Company, Provident Mutual Life 
Insurance Company and State Mutual Life 
Insurance Company. 

Companies outside the insurance field en- 
gaged in the program include Carnegie- 
Illinois Steel Company, B. F. Goodrich, 
Pittsburgh Plate Glass, W. T. Grant Com- 
pany, Bank of America, American Steel and 
Wire and Detroit Edison Company. 

‘Teachers who are interested should sub- 
mit applications to the Foundation, indi- 
cating the type of business they would prefer 
to study. 


Increase in Cargo Rates 
to Far East 

Marine Korea 
will remain at present levels temporarily, but 


cargo insurance rates to 


will be binding for seven-day periods only, 


marine insurance underwriters have an- 


nounced. ‘The previous arrangement of 
thirty-day binders has been discontinued. 
Rates to Hong Kong, Formosa, Malaya, 


the Straits Settlement, Kowloon, Indonesia, 
Thailand, Indochina, Port Arthur and Darien 
have been increased. 


Life Companies Qualify 

for Annual Report Award 
Twenty-five life insurance companies have 

qualified for Financial World magazine’s an- 

nual “highest merit award” in its survey of 

the yearly reports of some 5,000 corpora- 
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WHERE INSURANCE MEN WILL MEET 


American Association of University 
Teachers of Insurance.—This group will 
meet in joint sessions with the American 
Economic Association and the American 
Statistical Association at the University 
Club in Chicago, Illinois, from December 
27 to 29. Room reservation requests 
should be directed to Mr. John M. Breen, 
Lumbermens Mutual Casualty Company, 
Mutual Insurance Building, Chicago 40, 
Illinois. 


American Bar Association.—The In- 
surance Section of the American Bar 
Association will convene from September 
18 to 20 at the Willard Hotel in Wash- 
ington, D. C. 


American Life Convention.—The an- 
nual meeting of the American Life Con- 
vention will take place from October 3 
to 6 at the Edgewater Beach Hotel in 
Chicago, Illinois. 


Association of Life Insurance Medical 

Directors of America.— The annual meet- 

| ing of this group will be held at the 

| Hotel Statler in New York City on 
October 19 and 20. 


Federation of Insurance Counsel.—The 
annual meeting of the Federation of In- 
surance Counsel will be held at the Tray- 
more Hotel, Atlantic City, New Jersey, 
from September 14 to 16. 


tions. The reports now become eligible for 
the final judging of the “best of industry” 
award at a banquet in New York City on 
October 30. The 1948 annual report of 
Massachusetts Mutual Life Insurance Com- 
pany won the award for superiority in the 
insurance field. 

The life insurance companies honored this 
year include Atlantic Life Insurance Com- 
pany, Bankers Life Insurance Company of 
Iowa, Boston Mutual Life Insurance Com- 
pany, Connecticut General Life Insurance 
Company, Connecticut Mutual Life Insur- 
ance Company, Fidelity Mutual Life Insur- 
ance Company, General American Life 
Insurance Company; Guardian Life Insur- 
ance Company of America, John Hancock 
Mutual Life Insurance Company, Home Life 
Insurance Company of America, London 
Life Insurance Company of Canada, Man- 
hattan Life Insurance Company, Massachu- 
setts Mutual Life Insurance Company, 
Metropolitan Life Insurance Company, Mu- 
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International Marine Insurance Union. 
—This group’s council meeting will be 
held at the Grand Hotel in Eastbourne, 
England, from September 25 to 27. 


National Association of Life Under- 
writers.—This group will hold its annual 
meeting at the Hotel Statler in Wash- 
ington, D. C., from September 25 to 29. 
Their annual Million Dollar Round Table 
will follow, from September 29 to Octo- 
ber 3, at Haddon Hall, Atlantic City, 
New Jersey. 


Third Hemispheric Insurance Confer- 
ence.—This conference will meet in 
Santiago, Chile, from October 4 to 10. 

Thirty-eighth National Safety Con- 
gress and Exposition.—This year’s meet- 
ing will be in Chicago, Illinois, from 
October 16 to 20. 


University of Illinois Advanced Under- 
writing Clinic—The third annual ad- 
vanced underwriting clinic of the Uni- | 
versity of Illinois, to be held in Urbana | 
from August 22 to 25, will be devoted 


to the subject of estate planning. The 
registration fee is $15. Rooms will be 
available in university residence halls at 
$2 per day or registrants may make 
reservations at Urbana or Champaign | 
hotels. 


tual Life Insurance Company of New York, 
National Life Insurance Company, New 
York Life Insurance Company, Northwest- 
ern Mutual Life Insurance Company, Pacific 
Mutual Life Insurance Company, Penn Mu- 
tual Life Insurance Company, Prudential 
Insurance Company of America, Sun Life 
Insurance Company of Canada, Phoenix 
Mutual Life Insurance Company and Teachers 
Insurance and Annuity Association of 
America. 


Group Dental Experiment 
in New York 


A plan has been initiated in New York by 
Group Health Dental Insurance, Inc., to 
provide dental care on an insurance premium 
basis to 25,000 persons. Operating in con- 
junction with Group Health Insurance, the 
nonprofit voluntary medical insurance or- 
ganization, GHDI is enrolling employee 
groups of sixty persons or more for a two- 


IL J— August, 1950 







XUM 





be 
In 
lat 
mi 


da 


co 
all 


on 


Fe 
the 
rel 
M; 
Jo 
da 
me 
are 


Sit 





TO A 


XUM 


year experimental period. Employers will 
contribute toward premiums. 

Subscribers with an annual income of less 
than $5,000 a year will pay: if unmarried, 
$19.80 a year; if married, $39.60 a year; if 
married with one or more children, $72 a 
year. For those whose annual income ex- 
ceeds $5,000, the dentist will charge his 
customary fee, and GHDI will pay a portion 
in accordance with a scale graduating from 
$3 for a filling to $100 for complicated oral 
surgery. Directors of GHDI are dentists. 


Lower Auto Insurance Rates 
Available for U. S. Tourists 
in Europe 


Reduced automobile insurance rates for 
American tourists in Western Europe have 
been announced by the American Foreign 
Insurance Association. Great Britain, Switzer- 
land and Scandinavia have compulsory auto- 
mobile liability insurance laws. 


In addition to bodily injury and property 
damage liability insurance, A. F. I. A. writes 
comprehensive and $50 deductible collision 
coverage, medical payments coverage and 
all-risk marine which excludes 
only marring, denting and scratching. 


Another New York Disability 
Benefits Form Released 


An additional advisory policy form for 
use with group accident and health policies 
under New York’s disability benefits law 
was released on May 23, 1950, by the New 
York Insurance Department. 


coverage, 


Advisory Form J, released on April 19, 
1950 (see the May, 1950 issue of THE In- 
SURANCE LAw JOURNAL, page 359), was de- 
signed as a rider for existing policies to 
qualify benefit programs which meet the “at 
least as favorable” test required by the dis- 
ability benefits law. 


Advisory Form F has now been devel- 
oped as a rider to qualify existing policies 
by providing that every disabled employee 
will receive benefits at least equal to those 
provided by Section 204 of the law. 


The cancellation clause of Advisory 
Form F contains the identical language of 
the cancellation clause in Advisory Form B, 
released on February 27, 1950 (see the 
March, 1950 issue of THE INSURANCE LAW 
JOURNAL, page 202). In a memorandum 
dated March 14, 1950, the Insurance Depart- 
ment informed all carriers that if premiums 
are payable less than quarterly, the provi- 
sion must be changed to give the policy- 
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holder the right to cancel at the end of 
any quarter during the policy year. This 
rule also applies to new Advisory Form F. 


The Department also repeated an earlier 
request that carriers refrain from inquiring 
as to the status of approval after forms have 
been submitted in order not to delay the 
work of the Policy Examining Bureau by 
telephone calls and personal visits. 

The full text of Form F is 
as follows: 


Advisory 


“For use with group accident and health 
policy which provides benefits for 
loss of time due to disability. 


“This rider is issued as the provision of 
benefits made under the Disability Benefits 
Law of the State of New York by the Em- 
ployer of an employee to whom this rider 
applies, which provision is to assure that 
for any disability the disability benefits pay- 
able under the policy to which this rider 
is attached (hereinafter referred to as ‘this 
policy’) as to such an employee shall be at 
least those which are provided under Sec- 
tion 204 of said Law, all as hereinafter fully 
set forth. In any instance in which any of 
the provisions of this rider are in conflict 
with the provisons of this policy, the provi- 
sions of this rider shall prevail as to the 
benefits payable in accordance with such 
provision of benefits. This rider applies 
only as to disability benefits for loss of 
time and only with respect to such of the 
employees in the following classes as are 
eligible for benefits under Section 204 of the 
Disability Benefits Law of the State of New 
York. The term Disability Benefits Law 
shall be deemed to include any laws amend- 
atory thereof or supplementary thereto 
which are or may become effective during 
the continuance of this rider. 


“(Classes of Employees) 


“Compliance with Disability Benefits 
Law of the State of New York 


“If (1) disability of an employee of an 
Employer [named in this policy] commences 
while the employee is within the classes of 
employees specified above, and the disabil- 
ity is such that the employee would be 
eligible for disability benefits for such dis- 
ability under Section 204 of the Disability 
Benefits Law of the State of New York, 
and (2) at the end of any week for which 
disability benefits are payable under said 
Section 204 for such disability the total of 
the disability benefits which the employee 
is entitled to receive for such disability un- 
der said Section 204 up to the end of such 
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week because of employment with such Em- 
ployer within any such class exceeds the 
total of the disability benefits payable un- 
der [Part of] this policy to the em- 
ployee for such disability up to the end of 
such week, the [Insurance Company] shall 
pay the amount of such excess to the 
employee. 

“All of the provisions of the Disability 
Benefits Law of the State of New York 
shall be and remain a part of this rider as 
fully and completely as if written herein, so 
far as they apply to disability benefits pro- 
vided by this rider. 

“The provisions of the two preceding 
paragraphs apply only 


“(a) to a disability which commences 
during the continuance of this rider, or, 


“(b) with respect to any employee whose 
employment with an Employer [named in 
this policy] terminates during the continu- 
ance of this rider, to a disability which 
commences within four weeks after such 
termination of employment and prior to 
the first day after such termination on 
which the employee performs any work for 
remuneration or profit. 

“In no event shall this rider apply to dis- 
ability of an employee unless such em- 
ployee is eligible for benefits with respect to 
such disability under the Disability Benefits 
Law of the State of New York because 
of employment with an Employer [named 


‘in this policy] within any of the classes 


specified above while such class is covered 
by this rider. 

“Any provision of this policy for the issu- 
ance of certificates shall not apply with re- 
spect to this néder. 

“[The Policyholder may act for and on 
behalf of any and all Employers named in 
this policy in all matters pertaining to this 
rider, and every act done by, agreement 
made with, or notice (other than a notice 
of cancelation of this rider required to be 
given to an Employer by the other terms 
of this rider) given to the Policyholder shall 
be binding on all such Employers. ] 


“Note: Throughout this rider, matter in 
brackets should be conformed to the re- 
quirements and practices of the Company. 

“Payment of Benefits 

“The first payment of disability benefits 
with respect to any disability shall be due 
on the fourteenth day of disability and dis- 
ability benefits for that period shall be paid 
directly to the employee within four busi- 
ness days thereafter or within four business 
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days after the filing of required proof of 
claim, whichever is the later. Thereafter, 
disability benefits shall be due and payable 
every two weeks in like manner. The 
Chairman of the Workmen’s Compensation 
Board of the State of New York may deter- 
mine that disability benefits may be paid 
monthly or semi-monthly if wages were so 
paid, and may authorize deviation from the 
foregoing requirements to facilitate prompt 
payment of disability benefits. In the event 
of such a determination or authorization, 
payment of disability benefits may be made 
in accordance therewith. 

“Tf any disability benefits remain unpaid 
at the death of the employee, such benefits 
shall be payable to the estate of the em- 
ployee or, at the option of the [Insurance 
Company], may be paid to the surviving 
spouse, parent, child or children of the de- 
ceased employee. Payment made in accord- 
ance with the terms of this paragraph shall 
be a complete discharge of the [Insurance 
Company’s] obligations to the extent of 
such payment, and the [Insurance Com- 
pany] shall not be obliged to see to the 
application of any payment so made. 

“Provisions Required by Disability 
Benefits Law 

“As between an employee and the [Insur- 
ance Company], notice to or knowledge on 
the part of the Employer of the employee 
of the occurrence of an injury or sickness 
suffered by the employee shall be deemed 
notice or knowledge, as the case may be, 
on the part of the [Insurance Company]; 
jurisdiction of the Employer of the employee 
shall, for the purpose of the Disability Bene- 
fits Law of the State of New York, be juris- 
diction of the [Insurance Company] and the 
[Insurance Company] shall in all things be 
bound by and subject to the orders, find- 
ings or decisions rendered in connection 
with the payment of benefits under the 
provisions of said law. 

“The Chairman of the Workmen’s Com- 
pensation Board of the State of New York 
shall have the right to enforce in the name 
of the people of the State of New York for 
the benefit of the person entitled to the 
benefits insured by this rider, either by filing 
a separate application or by making the 
[Insurance Company] a party to the orig- 
inal application, the liability of the [Insur- 
ance Company] in whole or in part for the 
payment of the benefits afforded hereunder, 
provided, however, that payment in whole 
or in part of such benefits by either [the 
Policyholder,] the Employer[,] or the [In- 
surance Company] shall to the extent 
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thereof be a bar to the recovery against the 
other[s] of the amount so paid. 

“Bankruptcy or insolvency of the [ Policy- 
holder or an] Employer shall not relieve 
the [Insurance Company] of any of its obli- 
gations under this rider. 

“Notwithstanding any other provision of 
this policy or any [rider or endorsement] 
made a part hereof, benefits payable under 
this policy or any such [rider or endorse- 
ment] in accordance with the provision of 
benefits made under the Disability Benefits 
Law of the State of New York by the Em- 
ployer of the employee shall be payable at 
least to the extent and in the manner and 
subject to the conditions required by the 
terms of such provision of benefits, which 
provision is evidenced by this rider, 


“Information Required 


“The [Policyholder] shall furnish to the 
{Insurance Company] all information which 
the [Insurance Company] may reasonably 
require with regard to any matters pertain- 
ing to the insurance afforded by this rider. 
All documents, books, and records which 
may have a bearing on the insurance or pre- 
miums under this rider, shall be 


open for 
inspection by the 


[Insurance Company] 
at all reasonable times during the continu- 
ance of this rider and within three years 
after the final termination of this rider. 


“Claim Notices by [Policyholder 
or] Employer 

“Upon receipt by the [ Policyholder or 
the] Employer of notice of disability, writ- 
ten notice shall be given by or on behalf 
of the Employer [and the Policyholder] to 
the [Insurance Company] [or any of its 
authorized agents] as soon as practicable 
after the first day for which benefits may be 
payable with respect to such disability. 
[Such notice shall contain particulars suf- 
ficient to identify the [Policyholder and 
the] Employer and also reasonably obtain- 
able information respecting the time, place, 
circumstances, and nature of the disability 
and the name and address of the employee. | 
The [Policyholder or the] Employer shall 
give immediate notice to the [Insurance 
Company] with full particulars of any claim 
made on account of disability. 


“Premiums 
“Note: Insert provisions relating to: 
“(a) due dates of premiums, defining cal- 
endar-quarter when necessary, 
“(b) policy years or policy anniversaries, 
“(c) method of calculation of premiums, 
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“(d) rights of changing premium rates at 
periodic intervals and in event of any change 
in the law, 


“(e) experience rating, if applicable. 


“Due to the variety of company practices 
on these points, the subcommittee has not 
attempted to draft any language for these 
items. Since the Disability 
refers to cancelation, 


Benefits Law 
reference should be 
made to ‘cancelation’ of the rider and not 
to ‘termination’ or similar term. 


“Special Provision Relating to 
Employee Contributions 

“In accordance with the requirements of 
the Disability Benefits Law, any excess of 
the aggregate contributions of employees 
applied to the cost of insurance provided 
under this policy over the premiums paid by 
the [Policyholder] (less any amounts re- 
turnable under this policy) shall, under 
rules of the Chairman of the Workmen’s 
Compensation Board of the State of New 
York, be paid to the [Policyholder] and 
distributed or applied for the sole benefit of 
employees or otherwise be applied or dis- 
posed of as prescribed in Section 216 of 
said law. 

“Cancelation of Rider 

“The [Insurance Company] may cancel 
this rider with respect to the employees of 
any one or more Employers at any time 
or times by furnishing [to the Policyholder, ] 
to each Employer with respect to whose em- 
ployees this rider is being canceled, and to 
the Chairman of the Workmen’s Compensa- 
tion Board of the State of New York, written 
notice stating when, not less than ten days 
after the furnishing of such notice to the 
Chairman and to each Employer with re- 
spect to whose employees this rider is being 
canceled, cancelation shall be effective; ex- 
cept that if insurance with another insurance 
carrier becomes effective prior to the effec- 
tive date of cancelation stated in any notice 
furnished under this paragraph, the cancela- 
tion shall be effective as of the effective date 
of such other insurance, rather than as of 
the date stated in such notice. 

“Cancelation of this rider as provided 
above may be effected by the [Insurance 
Company] in its own behalf or upon the 
written request of [the Policyholder or of] 
an Employer with respect to whose em- 
ployees this rider is to be canceled. 

“Upon receipt by the [Insurance Com- 
pany], not less than twenty days prior to 
any premium due date, of a written request 
[either from the Policyholder that this rider 
be canceled with respect to the employees 
of any one or more Employers or] from an 
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Employer that this rider be canceled with 
respect to his employees, the [Insurance 
Company] shall effect such cancelation by 
exercising the cancelation privilege set forth 
in the first paragraph of this section and in 
the written notice referred to therein shall 
state such premium due date as the date 
such cancelation is to be effective. 

“The Policyholder] [Each Employer] 
[The Policyholder and each Employer] 
shall be liable to the [Insurance Com- 
pany] for all unpaid premiums for insurance 
on employees of such Employer. With respect 
to any cancelation of this rider, premiums 
shall be adjusted on a pro rata basis from 
the last premium due date to the date of 
cancelation. Any refund due shall be made 
to the [ Policyholder] as soon as practicable. 

“This policy shall not be terminated with 
respect to the insurance afforded by this 
rider prior to the date this rider is canceled 
in accordance with the above provisions. 


“Statutory Assessments 
“Under the Disability Benefits Law the 
[Insurance Company] will pay the assess- 
ments levied on the total payrolls of em- 


ployees covered under this rider, pursuant 
to Sections 214-2, 214-3, and 228 of said Law.” 


ARTICLE 


Injuries Inflicted on Innocent Persons 
During Games ... If an individual is driv- 
ing along a highway or standing in his yard 
and is hit and injured by a ball driven by 
another individual engaged in an athletic 
pursuit, whom and on what grounds is the 
victim to sue? For the answers to these 
questions, see “Injuries at Play: Legal Lia- 
bility of Sports and Recreation Clubs,” 
Scottish Law Review, April, 1950 


BOOKS 
Correlated Decisions 


Insurance Policy Annotations. Compiled 
by the Committee on Health and Accident 
Insurance Law. Published by Section of 
Insurance Law, American Bar Association. 
1950. 122 pages. 

This booklet is supplementary to the 1943 
publication of decisions involving health and 
accident policy provisions, which will in due 
time be incorporated as a part of Volume 
II of Insurance Policy Annotations to be 
published by the Section of Insurance Law 
of the American Bar Association. Volume 
I, dealing with automobile and fire policies, 


a 


was published in 1941. Volume II is ex- 
pected to include the annotations of the 
health and accident policies, the compensa- 
tion policy, and such other collections of 
annotations as are completed at the time of 
publication. 

As in the original compilation, each typical 
policy provision is stated in full. Cited 
under each provision are cases reported 
since 1942 involving interpretation of such 
provision. In each group of citations federal 
court decisions are placed first, followed by 
the states in alphabetical order; where sev- 
eral cases are cited from a particular juris- 
diction, they are listed in the reverse 
chronological order—the latest decision be- 
ing the first. 


Uncle Sam, Financier 

Government Financing of Private Enter- 
prise. Douglas R. Fuller. Stanford Uni- 
versity Press, Stanford, California. 1948. 
206 pages. $3. 

The author, second vice president of the 
Northern Trust Company, originally under- 
took this work as a doctoral thesis for the 
Graduate Council of the George Washington 
University. Public participation in the financ- 
ing of private business, especially small busi- 
ness, has been a subject of controversy in 
banking, business and Congressional circles 
for a long time, and the author attempts to 
fit together and analyze the various aspects 
of the problem. 


Inadequate sources of capital, both equity 
and long-term loan capital, constitute gaps 
in private financing of small business, and 
Mr. Fuller appraises the experience of the 
past in presenting conclusions and sugges- 
tions for future government financing within 
the framework of our free economic system. 


Foreign experience in government help to 
the businessman is presented analytically 
and compared with events and trends in the 
United States. The functions of Recon- 
struction Finance Corporation loans to in- 
dustry are evaluated as they affect the 
American economy. Financial aid given to 
business during World War II is carefully 
traced and the experience gained is appraised. 
In summary, the author points out Congres- 
sional hostility to the expansion of govern- 
ment lending powers, but he indicates that 
the future may bring circumstances under 
which small business will be under a severe 
competitive handicap for lack of capital, and 
a resumption of large-scale aid to small 
business may become necessary, 


When a man assumes a public trust, he should consider himself 
as public property.—Thomas Jefferson. 
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'§ What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 605), 
Life, Health and Accident Insurance Contracts (page 610), Fire and 
Casualty Contracts (page 613) and Automobile Policies (page 615), 

as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 
Roofs— 
When Owner Has Duty to Inspect 


Plaintiff's employer had contracted with 
defendants to paint their smokestack, which 
extended through the roof of the building. 
As plaintiff walked toward the smokestack, 
the roof collapsed and he fell to the con- 
crete floor of the boiler room, receiving 
severe injuries. Plaintiff appealed from the 
dismissal of his action for damages. 


The court stated the general rule to be 
that if an unaware of a defect, 
and there is nothing in the appearance of 
the premises which would indicate the pos- 
sible or probable existence of a defect, 
ordinary diligence does not require him to 
make an inspection before permitting an in- 
vitee to use the premises. Plaintiff’s petition 
failed to show any actionable negligence 
on the part of defendants, and judg- 
ment of dismissal was affirmed.—McCarthy 
v. Hiers et al. Georgia Court of Appeals. April 
7, 1950. 18 CCH Neciicence Cases 179. 


owner is 


Lessor’s Liability— 
Violation of ‘‘Exit’’ Ordinance 


Defendant leased one floor of its building 
to a dice manufacturing company. One 
of the materials it used was celluloid, a 
highly inflammable compound. In shavings 
or particles it ignites instantly on contact 
with flame. The premises occupied by the 
lessee was divided into a showroom and 
workroom, separated by double doors which 
opened into the workroom. The lessee had 
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placed a heavy table and cash register against 
one of these doors on the workroom side, 
thus effectively blocking one half of the 
exit. Dust and shavings had settled on 
the shelves, curtains, walls, floor and cloth- 
ing and hair of the workers. At the close 
of each day the refuse was swept up and 
placed in sacks which were stacked against 
the wall until the lessee found it convenient 
to remove ther, On the day of the fire 
there were four sacks of shavings stacked 
against a wall and an open trash box. Three 
of the lessee’s seven employees died in the 
fire, and two were severely burned, having 
experienced difficulty in opening the door 
from the workroom. 

The injured employees brought an action 
against the lessor, claiming that he had 
violated an ordinance requiring that doors 
serving as exits open only in the direction 
of the exit. 

The court held that a landlord may not 
delegate his duty to make 
tions of leased premises which he furnishes 
for common use of tenents. Since the 
ordinance was a police regulation designed 
to protect human life, the doctrine of 
assumption of risk did not apply. Public 
forbids that the duty which the 
owner owed to plaintiffs could be waived 
by their passive acquiescence in the in- 
fraction of the ordinance. The question 
of the causal connection between the viola- 
tion of the ordinance and plaintiffs’ injuries 
was a question of fact for the jury. Judg- 
ment for plaintiffs was affirmed.—Finnegan 
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policy 


et al. v. Royal Realty Company. California 
Supreme Court. May 12, 1950. 18 CCH 
NEGLIGENCE CaSeEs 179. 
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Husband's Wrongful Death Action— 
Effect of Wife's Release 


After recovering a judgment for injuries 
sustained in defendant’s store, the injured 
party, joined by her husband, executed a 
release of all claims, rights or causes of 
action arising from the accident, and from 
all known or unknown, foreseen or un- 
foreseen injuries arising or resulting there- 
from. Two months later she died of cancer, 
resulting from her earlier accidental injury. 
Plaintiff, who was appointed administrator, 
brought an action, on behalf of the husband, 
to recover for the wife’s wrongful death. 

Defendant contended that the release re- 
lieved it of liability to the husband for 
damages resulting from the death of his 
wife. Article 23, Section 8 of the Oklahoma 
Constitution states that any provision of 
a contract, express or implied, which attempts 
to waive any of the benefits of the Consti- 
tution, is null and void. Section 7 pro- 
vides that the right of action to recover 
damages for injuries resulting in death shall 
never be abrogated. 

The court held that the cause of action 
for wrongful death did not arise until 
the wife died. The continued existence of 
the right of action was “one of the benefits” 
provided by the Constitution, and any con- 
tract attempting to relinquish this right 
prior to the accrual of the cause of action 
was null and void. Judgment for plaintiff 
was affirmed.—F. IV Woolworth Company 
v. Todd, Admr. Oklahoma Supreme Court. 
Filed May 31, 1950. 18 CCH NEGLIGENCE 
Cases 205. 


Auctioneer’s Liability— 
Duty to Invitees 


Plaintiff, while attending an auction, sus- 
tained injuries when the top section of a 
kitchen cabinet fell upon her as it was 
being removed from a porch. Defendant, a 
veteran of 1,451 auctions, was in full charge 
of this one—an all-day country affair. He 
had erected his block in front of two steps 
leading to the porch of the house. There 
was enough room to squeeze by between 
the platform and the porch but not enough 
space to remove a cabinet from the porch 
without lifting it up on top or over the 
auctioneer’s stand. Defendant suspended 
the auction during the moving process, but 
gave no directions or warning to the crowd, 
nor did he instruct the movers. 
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The court held that defendant, for the 
purpose of the auction, assumed the position 
of owner of the premises and owed to 
plaintiff a duty to use reasonable care to 
protect her from dangers to be reasonably 
apprehended. Defendant could have located 
his platform differently, warned the patrons 
or directed the removal of the cabinet so that 
it could have been accomplished safely. 
Judgment for plaintiff was affirmed.—Black- 


man v. Rowe. New Hampshire Supreme 
Court, April 4, 1950. 18 CCH NEGLIGENC! 
Cases 147. 


Muddy Approach to Bus Depot— 
Duty of Observation 


Plaintiff was proceeding up a slight in- 
cline to the entrance of defendant’s bus 
station when she slipped and fell. It was 
raining and, because of travel back and 
forth across the approach to the entrance, 
considerable mud and water had accumu- 
lated. In her haste to get out of the rain, 
and while lowering her parasol and changing 
a handbag and traveling bag from one hand 
to the other in order to free her right hand 
for opening the door, plaintiff did not ob- 
serve the slippery condition of the premises. 

The court held that the trial judge did 
not err in sustaining the general demurrer 
and dismissing the action. The condition 
of the approach was apparent and could 
have been detected by plaintiff had she been 
observant. She failed to exercise ordinary 
care for her own safety.—Bessman v. Grey- 
hound Bus Depot of Atlanta, Inc. Georgia 
Court of Appeals. April 14, 1950. 18 CCH 
NEGLIGENCE CASEs 133 


Malpractice— 
Hasty, Incomplete Diagnosis 


Plaintiffé consulted defendant physician, 
telling him that she thought she had a 
broken hypodermic needle in her arm and 
requesting an X-ray. Without taking an 
X-ray, defendant performed a minor oper- 
ation on plaintiff’s arm, informing her 
that it was not a broken needle that was 
causing the pain but some scar tissue which 
he had removed. Two months later plain- 
tiff’s arm showed no improvement, and she 
again consulted defendant. On this occa- 
sion he took X-rays which disclosed a piece 
of hypodermic needle near the scar made 
by the operation. A second operation was 
performed to remove the broken needle. 
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The jury awarded plaintiff damages for 
the second scar, mental anguish, physical 
pain and suffering and expense and loss of 
time. The reviewing court upheld the 
verdict, agreeing that defendant was negli- 
gent in acting upon a too hasty, incomplete 
Ford. 
Tennessee Court of Appeals, Eastern Sec- 
tion. April 25, 1950. 18 CCH NEGLIGENCE 
Cases 149, 


and improper diagnosis.—Gresham v 


Store Ladder Slipping— 
Res Ipsa Rule 


Plaintiff entered defendant’s store to pur- 
chase a tank cover. He showed a pattern 
of the cover to defendant’s employee, who 
asked plaintiff to hold a ladder which led 
to a balcony. While plaintiff did so, the 
employee mounted the ladder. While the 
employee was holding the ladder at the top, 
he invited plaintiff to “come on up here.” 
Plaintiff had climbed the first two or three 
steps of the ladder when the employee took 
the pattern from him and went away. The 
last thing that plaintiff remembered was 
that the ladder started to slip. When he 
regained consciousness he was in a hospital. 

The court reversed a judgment of non- 
suit, holding that the evidence was suffi- 
cient to take plaintiff’s case to the jury. 
Ladders properly constructed, placed and 
maintained ordinarily do not slip. The jury 
reasonably could infer that the employee, 
from his request to plaintiff to hold the 
ladder, knew that it was apt to slip. The 
facts established a case within the res ipsa 
loquitur rule—Golceff v. Sugarman et al. 
California District Court of Appeal, First 
District. Division Two. April 20, 1950. 
18 CCH NEGLIGENCE Cases 152. 


Part of a Boy’s Nature 


Plaintiff's nine-year-old son was drowned 
in a water-filled deserted gravel pit which 
had been excavated by defendant. Defend- 
ant owned a tract of land outside the city 
limits, between an airfield on one side and 
a river on the other. In constructing and 
operating its gravel plant, defendant had 
excavated a pit and cut a channel, which 
constituted an inlet from the river to the 
pit. The inlet was located upon a public 
beach frequented by hundreds of children. 
The processing of gravel at that site had 
been discontinued and the plant removed. 
The excavated area, being unused, had grown 


Negligence 


up with weeds and the pit had filled up 
with water. 

Plaintiff alleged that the unguarded water- 
filled, weed-grown pit constituted an irre- 
sistible attraction to small boys and that 
a floating makeshift raft made the pit even 
more alluring. 


The held that the location and 
character of the pit did not bring it within 
the attractive nuisance doctrine. “‘It is 
part of the boy’s nature to trespass, es- 
pecially where there is tempting fruit; yet 
I have never heard that it was the duty of 
the owner of a tree to cut it down because 
a boy trespasser might possibly fall from 
its branches’. There are many 
pits, pools, ponds and sloughs along the 
rivers and streams of the state to hold 
that the owners should be expected to fill 
or drain them, or to maintain watchmen, 
or to build impenetrable barriers to keep 
trespassing children from them.” Judgment 


court 


too 


of nonsuit was affirmed.—Bass v. Quinn- 
Robbins Company, Inc. Idaho Supreme 
Court. April 6, 1950. 18 CCH NEGLIGENCE 
Cases 137. 


Banks of White Sand— 
Unusual Element of Danger 


Defendant had constructed an artificial 
pond near plaintiff's home along a public 
highway in a thickly settled community 
where there were many children. The pond, 
with sloping banks of white sand, was un- 
guarded. Plaintiff's two-and-one-half-year- 
old child, attracted to the white sand banks 
and water, lost his life by drowning. The 
question before the court was whether the 
attractive nuisance doctrine applied. 


The court held that the sloping banks of 
white sand adjacent to the unguarded pond 
were an unusual element of danger which 
rendered it more attractive than the ordi- 
nary pond and brought the case within the 
attractive nuisance doctrine. “It is com- 
mon knowledge that some ponds are so 
constructed that a child may easily slide 
down the spoil banks into water as much 
as ten feet deep with nothing but gravity 
to retard its potential journey to eternity. 
Children of tender years are not expected 
to sense such dangers.” Judgment of dis- 
missal was reversed with directions to 
reinstate the action.—Allen v. William P. Mc- 
Donald Corporation. Florida Supreme Court. 
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Filed November 8, 1949. 18 CCH NEcLI- 


GENCE CAses 130. 


Rail Spike Left in Street-— 
Attractive Nuisance Doctrine 


Plaintiff brought an action against de- 
fendants and their insurers, seeking dam- 
ages for the loss of her five-and-one-half- 
year-old son’s right eye as a result of being 
struck by a rail spike, thrown at him by 
another child. She alleged that defendants 
were responsible for the presence of the rail 
spike which constituted an attractive nui- 
sance and which had been left on one of 
the streets where defendants were removing 
tracks. The trial court sustained defend- 
ants’ exceptions and dismissed the action. 


The reviewing court affirmed, holding 
that the railroad spikes were not objects 
of inherent danger. To hold that by leaving 
harmless objects where they might be found 
and played with by children, a contractor 
or owner would make himself liable for 
injuries sustained by a child would extend 
the doctrine of attractive nuisance beyond 
reasonable limits. The children were not 
too young to understand and avoid the 
danger of hitting each other with spikes.— 
Genovese v. New Orleans Public Service, Inc. 
et al. Louisiana Court of Appeal; Parish 
of Orleans. April 10, 1950. 18 CCH Nectr- 
GENCE Cases 137. 


Ladder Falling on Invitee—Res Ipsa 


Plaintiff, an electrical contractor, entered 
defendant Tumin’s premises as an invitee. 
He was found later, injured and uncon- 
scious, with a ladder lying across his body. 
Seeking recovery for his injuries, plaintiff 
based his case on the res ipsa doctrine. De- 
fendant argued that it was reasonable to 
infer that plaintiff set the ladder in motion 
and that since the accident was entirely 
unexplained, the res tpsa doctrine did not 
apply. The trial court nonsuited plaintiff. 

Reversing the judgment of nonsuit, the 
reviewing court held that the res ipsa doc- 
trine was applicable. The circumstances 
surrounding the accident were such that, 
when tested by ordinary experience and 
observation, it might be reasonably inferred 
that defendant failed to fulfill a duty he 
owed to plaintiff. If defendant Tumin had 
an explanation of the presence of the ladder, 
which plaintiff testified was leaning against 
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a wall, his explanation was for the jury. 
Plaintiff was entitled to the same rights 
as a pedestrian struck by an object falling 
from a building —Raber v. Tumin et al. 
California District Court of Appeal, Second 
District, Division One. March 30, 1950. 
18 CCH Necticence Cases 115. 


Landlord's Liability— 
Inadequate Heat 


A Seattle ordinance required the mainte- 
nance of certain minimum temperatures in 
apartment buildings in which the landlord 
controlled a central heating system. A\l- 
though plaintiff notified defendants that 
they were furnishing insufficient heat, they 
neglected to comply with the ordinance, 
and she and the other tenants were forced 
to buy electric plug-in heaters in order to 
be comfortable. While the heater was in 
use, her child’s nightgown became ignited, 
resulting in serious and permanent injury 
to the child. 


Plaintiff sought recovery from defendants, 
alleging negligence in their violation of the 
ordinance and also a breach of an implied 
duty, arising from the landlord-tenant rela- 
tionship, to provide adequate heat. 


The violation of an ordinance constitutes 
negligence per se, but the negligence is no 
actionable unless the ordinance violated is 
designed to prevent the particular kind of 
injury concerned. In this instance, the 
purpose of the ordinance was to protect 
tenants from discomfort and illness due to 
the maintenance of subnormal temperatures, 
not to obviate all necessity for auxiliary 
heating equipment. Few people would re- 
gard the minimum temperatures prescribed 
by the ordinance as comfortable and, in 
fact, most landlords supplied heat in excess 
of the requirements. 


As to the claimed breach of a duty 
independent of ordinance requirements, the 
court held that the proximate-cause factor 
was absent. The accident was not part of 
a natural and continuous sequence beginning 
with defendants’ failure to provide heat, 
but was the result of an intervening act, 
such as the negligence of the mother in 
placing the. heater in a position of danger, 
in failing to supervise her child’s use of 
the heater, the act of the child in coming 
too close to the heater, or a latent defect 
in the heater. Judgment of dismissal was 
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Seidenverg et al. 
Department 


18 CCH NEGLIGENCE 


affirmed.—Cook, etc. v. 
Washington Supreme Court, 


Two. May 1, 1950. 
Cases 160. 


Break in Gas Main—Foreseeability 


Gas escaped from defendant’s broken main, 
permeating the Frederick Black residence 
and resulting in the death of one member 
of the family and injury to the others. 
The administrator brought an action against 
the gas company, claiming that it ought to 
have anticipated that a break might occur 
and that it negligently failed to prevent 
such an event. The cast-iron main, which 
rested upon a hard-packed stone stratum, 
had been laid within the frost zone and 
close to two elm trees Although the 
main had been laid in 1906, it had been 
under defendant’s control since 1928. Cracks 
appearing in the tar sidewalk behind the 
elm trees had been filled in by the city on 
several occasions. When the roots of one 
of the elm trees were removed in 1948, it 
appeared that the main rested upon two 
roots about six inches in diameter. 


An expert testified that a gas main should 
be laid on a cushion of sand in order to 
protect the pipe, which could be broken 
by the force exerted by ice or the roots 
of a tree. The jury returned verdicts for 
plaintiff, and defendant excepted to the 
denial of its motion for a directed verdict. 


The court held that the fact that de- 
fendant did not lay the main in 1906 did 
not exempt it from liability if the jury 
found that defendant ought to have ascer- 
tained during the fourteen years it main- 
tained the distributing system that the 
main was laid upon hardpan within the 
frost zone and that the roots of the nearby 
tree were likely to interfere with the main. 
The damage which the roots were causing 
the sidewalk should have warned defendant 
that the gas main might be damaged also. 
Besides failing to anticipate likely damage, 
defendant was negligent in having no system 
for inspecting the mains other than to 
observe them as they were exposed by the 
city in making a street excavation for its 
own purposes. Defendant’s exceptions to 
the denial of its motion for a directed 
verdict were overruled.—Black v. Boston 
Massachusetts 


Consolidated Gas Company 
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Supreme Judicial Court. Suffolk. March 
10, 1950. 18 CCH NEGLIGENCE CAses 116 


Gas Company's Liability 
in Delivering Gas 


While defendant’s employee was transfer 
ring fifty gallons of butane gas from a tank 
truck to plaintiffs’ storage tank, he was 
informed that the gas was escaping through 
the gas range and was concentrating in 
heavy volume in the kitchen. In spite of 
this knowledge, the employee did not shut 
off the gas supply until further escape of 
gas from the range could be prevented. 
Instead he continued to introduce gas into 
plaintiffs’ home until the last of the fifty 
gallons had been transferred from the tank 
truck to the storage tank. He then entered 
the kitchen and attempted to light the pilot 
light with his cigarette lighter and thus 
prevent any further escape of gas. Fire 
broke out, resulting in destruction of the 
property. 


Plaintiffs sought to hold defendant liable 
under the respondeat superior doctrine. De- 
fendant denied liability on the ground that 
the employee had stepped aside from his 
business of delivering gas to engage in an 
unauthorized act, that is, to repair the gas 
range. The trial court held defendant’s con- 
tention to be valid and dismissed the action. 


On appeal, the court held that the trial 
court applied the wrong rules of law. The 
general rule requiring a gas company to use 
reasonable care to prevent the escape of 
gas applies to its delivery of gas into a 
customer’s building. If a gas company, 
while delivering gas to a customer’s build- 
ing, becomes aware that gas is escaping 
from the gas fixtures on the premises into 
the building, it becomes the duty of the 
gas company to shut off the gas supply 
until further escape of gas from the fixtures 
can be prevented, even though the fixtures 
do not belong to the gas company and 
are not in its charge or custody. If a gas 
company continues to transfer gas to fix- 
tures on premises after it learns that gas 
is escaping, it does so at its own risk and 
becomes liable for an injury resulting from 
its act. Judgment of nonsuit was reversed. 
—Graham et al. v. North Carolina Butane 
Gas Company. North Carolina Supreme 
Court. April 5, 1950. 18 CCH NEGLIGENC! 
Cases 143. 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as Reported 


by CCH LIFE INSURANCE REPORTS 





National Service Life Insurance 


W, the widow of H, the insured, and the 
mother and natural guardian of C, the only 
child of H and W, was the originally desig- 
nated beneficiary of H’s policy of National 
Service Life Insurance, C being designated 
as contingent beneficiary. On May 29, 1944, 
H designated his mother, M, as beneficiary 
and C as contingent beneficiary. H died 
July 10, 1944. On the day of H’s death, 
Section 616 of the National Service Life 
Insurance Act of 1940 provided that pay- 
ment of benefits under policies issued pur- 
suant to the act should not be assignable and 
that the beneficiary should be exempt from 
taxation, from the claims of creditors, and 
should not be liable to any attachment, levy 
or seizure under any legal or equitable 
process. 

After the death of H, a dispute respecting 
his burial arose between W and M and 
found its way into a county court. Pur- 
suant to a stipulation entered into in that 


_court, M executed an assignment dated July 


14, 1944, of her right to the proceeds of the 
insurance policy to C, the assignment stat- 
ing in part: “and I do hereby further agree 
to sign any and all additional papers that 
may be required to effectuate this assign- 
ment in law, or that the Veterans Adminis- 
tration or the particular governmental agency 
in charge of the said policy of insurance 
may require.” 

Thereafter, M, W and C filed claims with 
the Veterans Administration claiming the 
benefits of the policy, aid W later aban- 
doned any claim to the proceeds of the 
policy in her own right but brought this 
action against the United States as the 
natural guardian of C. 

On August 1, 1946, more than two years 
after H’s death, Section 616 of the National 
Service Life Insurance Act was amended 
to provide that an assignment of a bene- 
ficiary’s interest, the beneficiary having been 
designated by the insured, may be made by 
that beneficiary to certain designated mem- 
bers of the family group of the insured 
including a child of the insured. The amend- 
ment also provided that such an assignment 
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by a beneficiary should be effective only if 
the designated beneficiary joined in the as- 
signument, 

The trial court held that the change in 
the statute authorized W to enforce the 
assignment of July 14, 1944, executed by 
M in favor of C, and regarded the violation 
of the statute then in force as a technical 
violation only and not “seriously injuring 
or nullifying the basic policy behind the 
statute.” 

This judgment was reversed on appeal. 
The assignment was unenforceable when 
made: “It was illegal and void as contrary 
to the public policy expressly declared by 
Congress.” The change of the statute could 
not restore validity to an agreement which 
never had a legal existence. The implied 
distinction between acts bad in themselves 
and acts bad only from statutory prohibition 
is not sound. Finally, since the assignment 
is void and unenforceable, the undertaking 
by M to execute additional papers to effect 
the assignment is likewise void and unen- 
forceable.—Licznerski etc. v. U. S. et al. 
United States. Court of Appeals for the 
Third Circuit. March 15, 1950. 14 CCH 
Lire Cases 269. 


Incontestability—Fraud 

Plaintiff alleged and proved the execution 
and delivery of a policy of life insurance. 
The policy was in effect for twenty-one 
months when the insured died, and the in- 
surer contended the policy was void since 
the insured failed to disclose that he was 
suffering from bladder and kidney diseases. 
The evidence at the trial substantiated the 
allegations of the insurer. 

The policy contained an incontestability 
clause providing that all premiums should 
be forfeited to the insurer in the event of the 
fraud of the insured. Nevertheless the court 
held for the plaintiff beneficiary on the 
ground that the Missouri incontestability 
statute made the policy incontestable for 
any cause after the policy had been in force 
one full year.—Blanke v. American Life & 
Accident Insurance Company. St. Louis 
Court of Appeals, Missouri. March 21, 
1950. 14 CCH Lire Cases 280. 
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WHAT THE COURTS ARE DOING 


War Risk Insurance—Coverage 


The beneficiary brought this action to re- 
cover the proceeds of a policy of war risk 
insurance for the death of her son, alleging 
that his death was the direct and proximate 
result of risks of war and warlike operations. 


The insured son was a crewman of a 
merchant vessel which was being operated 
for the use of the War Shipping Adminis- 
tration, an agent of the United States. His 
death occurred on December 16, 1945, shortly 
after the vessel’s arrival in a harbor of the 
island of Mindinao, Philippine Islands, for 
the purpose of unloading military supplies 
and loading personnel in the evacuation of 
troops. At this time, a deranged soldier 
pulled alongside the vessel’s lower gangway 
in a small boat, boarded the vessel and 
shot and killed the insured and several other 
members of the crew. 


The court held that although the Japanese 
Army in the Philippines had formally sur- 
rendered, the vessel upon which the insured 
was serving was engaging in warlike opera- 
tions. Noting that the soldier’s insanity was 
due to the stress and strain of the military 
activities on Mindinao, the court concluded 
that the death of the insured fell within the 
coverage of the policy—Shrader v. U. S. 
United States Court of Appeals for the Sixth 
Circuit. Filed March 24, 1950, 14 CCH Lire 
Cases 267. 


**Member of Crew’’ Construed 


Plaintiff was the manager and operator of 
an airport. He gave instruction in flying, 
serviced airplanes by fueling, tied them down 
at night, and assisted in starting airplanes if 
a pilot came in alone. 


On the day of the accident, a pilot whose 
airplane was stored on plaintiff's ground, 
requested the plaintiff to assist him in start- 
ing his plane. While the pilot was in the 
cockpit, plaintiff began to crank the pro- 
peller by bringing it downward, being un- 
aware that the ignition switch was on. 
Plaintiff was struck by the propeller and 
suffered injuries. 


At the time of the accident, plaintiff was 
insured under defendant's aviation accident 
policy, and the defendant claimed the acci- 
dent here was not within the coverage of the 
policy. A rider attached to the _ policy 
provided that coverage should extend to inju- 
ries sustained by being struck by any air- 
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craft, or while in, on, operating, handling, 
or in consequence of making a forced de- 
scent from one while insured is a passenger 
or member of the crew of a plane piloted 
by a qualified pilot. 


In answer to the contention of the plain- 
tiff that he was a member of the crew of 
the plane, the inSurer cited various defini- 
tions from legal, unabridged and aeronauti- 
cal dictionaries to show that “crew” means 
a detail of men in charge of the actual oper- 
ation of aircraft in service. 

Quoting a definition from another case to 
the effect that “ground crew” means “a de- 
tail of men necessary for the landing and 
handling of an airship on the ground,” the 
court held that “plaintiff was a part of the 
crew of the plane, more pafticularly known 
as the ‘ground crew.’” Judgment for plain- 
tiff—Miner v. Western Casualty & Surety 
Company. lowa Supreme Court. Filed March 
7, 1950. 14 CCH Lire Cases 336. 


Accident Insurance— 
Lapse of Term Policy 


The insured under a policy of monthly term 
accident insurance issued by the defendant 
fraternal benefit association suffered acci- 
dental death on October 10, 1945. In this 
action brought by the beneficiary against 
the insurer, the questions for determination 
were whether the policy was in force at the 
time of the insured’s death, and whether— 
if the policy was not then in force—the in- 
surer was nevertheless liable for the return 
of policy premiums because of a breach of 
the insurance contract resulting from an 
alleged illegal termination of the policy. 


The policy was issued on January 25, 1934. 
While premium payments were due in ad- 
vance on the twenty-fifth day of each month 
for the succeeding months, the parties treated 
the periods as corresponding to the calendar 
months and the premium payments as be- 
coming due prior to the beginning of each 
calendar month in advance for the succeed- 
ing calendar month, although the payments 
were generally made late. 

The arguments centered around three 
clauses in the policy. The first read: “This 
policy will continue in force, subject to its 
provisions, so long as the premium shall be 
paid as agreed, unless it is sooner terminated 
in accordance with its terms. Any premiums 
paid by the insured after due date or after 
expiration of period of grace ... will be 
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accepted by the association only in accord- 
ance with... [the second clause]. 


The second clause read: “If default be 
niade in the payment of the agreed premium 
for this policy, the subsequent acceptance 
of the premium by the association or by 
any of its duly authorized agents shall rein- 
state the policy.” ° 


The third clause read: “The association 
may cancel this policy at any time by writ- 
ten notice delivered to the insured or mailed 
to his last address, as shown by the records 
of the association, together with cash or 
the association’s check for the unearned por- 
tion of premiums actually paid by the in- 
sured, and such cancellation shall be with- 
out prejudice to any claim originating prior 
thereto.” 


On June 11, 1945, the insured paid $12.60 
to the defendant’s collecting agent as pre- 
miums for May and June, 1945. The agent 
forwarded payment by her check to the home 
office about June 19, but the home office 
refused to accept the agent’s check because 
too late and returned it to her and she, on 
July 9, 1945, mailed her check for this amount 
to the insured with a letter stating that pay- 
ment was refused because it was overdue 
and that the policy had lapsed for nonpay- 
ment of premiums. The insured returned 
the agent’s check to her. If this premium 
had been accepted, the grace period for the July 
premium would have expired July 31, 1945. 


On July 11, 1945, the insured sent his check 
for $12.60 through a friend directly to the 
home office. The check was returned directly 
to the insured with a letter stating that the 
policy had “terminated” for nonpayment of 
premiums. If the check had been accepted 
it would have paid premiums for July and 
August, 1945, and the grace period for the 
September premium would have expired 
September 30, 1945. No further payment or 
effort was made by the insured to keep the 
policy in force. His accidental death oc- 
curred October 10, 1945. 


The plaintiff beneficiary argued that she 
should prevail on at least one of three the- 
ories: First, that the policy had been re- 
newed on June 11 and that the July 11 
payment kept the policy in force. Second, that 
if the policy was not in continuous force 
because of late payments made by the in- 
sured to the agent of the defendant, it was 
reinstated under the standard provision clause 
(the second clause quoted above) by the 
agent’s acceptance of two monthly premi- 
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ums in the sum of $12.60 on June 11, and 
that the payment of $12.60 on July 11 kept 
the reinstated policy in force until October 
11, 1945, one day after the death of the in- 
sured. Third, that if the policy was not con- 
tinuously in force, the plaintiff was entitled 
to a decree in equity for the return of the 
premiums paid on the policy, for the reason 
that the defendant by its conduct wrong- 
fully rescinded the policy. 


On the other hand, the defendant made 
two affirmative defenses to the beneficiary’s 
claim, these being as follows: First, the de- 
fendant had terminated the policy as a mat- 
ter of right, under and according to the 
provisions of the third clause quoted above. 
Second, the premiums were paid on the 
policy to and including April 25, 1945, but 
not thereafter, and that the policy lapsed for 
nonpayment of the premiums and was never 
thereafter reinstated. 


The reviewing court came to the follow- 
ing conclusions. First, there was not suff- 
cient notice of cancellation since there was 
not a strict compliance with the provi- 
sions for notice provided in the third 
clause quoted above. Second, while the in- 
surer’s previous acceptance of overdue pre- 
mium payments had established a course of 
conduct estopping the defendant from claim- 
ing a lapse or forfeiture of the policy for late 
payment of premiums, there were no pay- 
ments or tender of payments made after 
July 11, so that the policy automatically 
lapsed for nonpayment of premiums before 
the death of the insured. Third, the corre- 
spondence between the parties indicated that 
the June and July payments were made with 
the intent to keep the original policy alive 
and not for the purpose of reinstating the 
policy. Fourth, the breaches of contract, if 
any, in refusing to receive payment of $12.60 
on June 11, 1945, for reinstatement of the 
policy and the check for $12.60 on July 11, 
1945, for the renewal of such policy were 
breaches, if any, of the monthly contract of 
insurance in force at the time of such re- 
fusals and could not relate to premiums paid 
on the policy prior to the month in which 
the alleged breaches, if any, occurred; and 
since the defendant returned these payments 
and check to the insured immediately upon 
their receipt, there could be no liability for 
premiums paid on the policy. Judgment for 
defendant insurer.—Schwer, Administratrix v. 
Benefit Association of Railway Employees, Inc 
Ohio Supreme Court. March 29, 1950. 14 
CCH Lire Cases 326, 
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FIRE AND CASUALTY 


FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 


Insurer's Failure to Defend— 
Subsequent Motion to Intervene 


Two actions were instituted in 1949 to 
recover damages for the wrongful death of 
passengers who were killed in 1947 in the 
crash of an airplane owned by defendant. 
In these actions the defendant appeared by 
attorney but interposed no answers, and 
default judgments were entered. 

Prior thereto, in 1947, the insurance com- 
pany which had insured defendant against 
liability and which was under a legal duty 
to defend the actions, had notified the de- 
fendant that it disclaimed liability on the 
ground that the crash occurred under cir- 
cumstances which excluded coverage under 
the policy. In 1949, when defendant 
forwarded the summonses and complaints 
to the company, it returned them and stated 
that it refused to defend unless defendant 
were to execute a nonwaiver agreement, 
which the defendant declined to do. 

After the default judgments were entered, 
the insurance company moved for an order 
permitting it to intervene as a party defendant. 


The court denied the motion, stating that 
“the company has at all times insisted that 
it has no interest to be protected, adequately 
or otherwise. Under the circumstances 
it should not be permitted at this late stage 
to inject itself into the actions to the possible 
expense, disadvantage and delay of the 
present parties.’—Krenitsky et al. v. Ludlow 
Motor Company, Inc., Respondent, American 
Employers’ Insurance Company, Intervenor, 
Appellant. New York Supreme Court, Ap- 
pellate Division, Third Department. March 8, 
1950. 7 CCH Fire anp Casuatty Cases 174. 


Additional Insurance in Excess 
of Endorsement—Voidance of Policy 
Defendants denied liability under four 
1943 New York standard-form fire insur- 
ance policies covering a cottage in South 
Carolina on the ground that plaintiffs had 
procured additional insurance on the prop- 
erty in excess of the amount permitted by 
endorsements attached to the policies. Plain- 
tiffs argued that the procuring of addi- 


Fire and Casualty 


tional insurance did not defeat their right 
of recovery, but merely limited the recovery 
in the proportion that the amount of insur- 
ance permitted bore to the total amount of 
insurance, or fifty per cent. 

In the old form, additional insurance was 
prohibited or limited unless consent was 
endorsed. Under the new form, the pro- 
hibition or limitation must be added to the 
policy by endorsement. In either event, the 
court held, the prohibition or limitation im- 
poses a condition upon the insurer’s liability 
under the policy. The South Carolina 
valued policy law prohibits the insurer from 
insuring property for more than the value 
stated in the policy and provides for full re- 
covery in case of total loss, with pro rata 
liability by insuring companies if their poli- 
cies exceed the insurable value. Nothing 
in this law prevents a company from insert- 
ing in its policy a condition against insur- 
ance in excess of a limit fixed in the policy. 

The court held untenable plaintiffs’ argu- 
ment that procurement of additional insur- 
ance by the husband did not affect his wife’s 
interest in the policies. A policy insuring 
the interests of tenants in common and pro- 
hibiting additional insurance is avoided if 
one of the tenants in common procures 
additional insurance, even though it covers 
only his interest in the property. Judgment 
for the insurers was affirmed.—Graham et 
al. v. American Eagle Fire Insurance Company 
et al. United States Court of Appeals for the 
Fourth Circuit. May 29, 1950. 7 CCH Fire 
AND CASUALTY Cases 187, 


Peril Neither Included nor 
Excluded—Held: No Ambiguity 


Plaintiff's dog died from poisoning at the 
hand of some person unknown, and plaintiff 
brought this action against the defendant 
insurer under a policy insuring the dog. 

The policy insured the dog against var- 
ious perils, typical of which were the risks 
of fire and lightning, being hit or run over 
by an automobile or other vehicle not owned 
or operated by the plaintiff, being bitten by 
another dog, and gunshot. The policy spe- 
cifically excepted such risks as loss due to 
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escape or disappearance, and being shot by 
the plaintiff, members of the plaintiff's family 
or by the public authorities. Nowhere in the 
policy was poisoning mentioned, directly or 
indirectly. 


At the trial the plaintiff testified that he 
had read that he 
agent were both in doubt as to whether its 
provisions included death by poisoning; that 
the negotiating agent, after conference with 
another agent of the company, returned to 
the plaintiff’s place of business and, accord- 
ing to plaintiff’s testimony, assured the 
plaintiff that the policy would cover death of 
the dog from this cause; and that upon this 
assurance plaintiff accepted the policy. The 
foregoing testimony was objected to by the 
defendant insurer, but the magistrate ruled 
that the perils insured against, and the ex- 
ceptions as provided in the written contract 
of insurance, were ambiguous. Upon this 
ground, the parol testimony objected to was 
admitted as competent. The defendant 
offered no testimony but appealed from the 
judgment for the plaintiff. 


the policy but and the 


Emphasizing that the instant action was 
on the policy as written and that no refor- 
mation of the policy contract or other rem- 
edy was sought, the reviewing court held 
that the defendant insurer was not liable 
on the contract. “A careful reading of ... 
[the policy’s] terms renders the conclusion 
inevitable that death by poisoning is not in- 
cluded among the risks insured against. So 
that the parol testimony as to the repre- 
sentations made by the insured’s agent was 
Auto- 
mobile Insurance Company of Hartford, Con 
necticut. South Carolina Supreme Court. 
Filed June 14, 1950. 7 CCH Fire anp Cas- 
UALTY CASEs 197, 


improperly admitted.”—Montalbano v 


Failure to Procure Fire Insurance 


The plaintiff sued to recover damages for 
to insure a building of 
constructed on a lot in or near 


breach of contract 
plaintiff's, 
the town in which the corporate defendant 
was doing a banking business and, allegedly, 
conducting an insurance agency through its 


A third defend- 


ant was trustee in a deed of trust executed 


president and codefendant. 


by plaintiff to the bank to secure a note in 
the sum of $2,500 given by plaintiff for a 
loan extended to her, to be used in financing 
in part the construction of the building. 
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The plaintiff alleged that at the time the 
loan was made to her the defendant bank 
and its codefendant president contracted 
with her to secure adequate and timely in- 
surance on the building in the sum of $4,500, 
and through gross carelessness and neglect 
failed to do so; that the structure was 
destroyed by fire, or greatly damaged in 
excess of the designated amount of insur- 
ance which defendants agreed to procure, 
and that she was damaged in that amount. 


Plaintiff's testimony was that, in two 
discussions prior to the signing of the note, 
the defendant president had told her that 
she needed insurance in the amount of 
$4,500 in order to protect the bank’s interest 
and her own as well, and that he would 
have the house appraised and would pro- 
cure the insurance. She further testified 
that, on the day when she signed the note 
for the loan, she offered to pay the defend- 
ant president the initial premium and the 
cost of appraisal, but that he was in a hurry 
to go out of town and said: “You go ahead 
and finish with your house, and I will write 
this out and take it out of what you have 
in the bank. You attend to that part over 
there ard I will attend to this.” 


Two months after this conversation, the 
plaintiff's house burned down. 


The defendants moved for a nonsuit on 
the ground that the evidence as to the terms 
of the purported contract rendered the 
alleged contract too vague to give rise to a 
cause of action, there being no definite date 
set for performance or for the time within 
which the insurance should become in force. 

The court rejected this argument, stating 
“We do not understand that this is usual 
in a contract of this nature. Under plaintiff's 
evidence, the contract was_ sufficiently 
definite. Under it the defendant was charged 
with good faith and due care in its perform- 
ance, This per se requires that the 
insurance must be placed in a reasonable 
time, as implied by the nature and purpose 
of the contract. and in an action for 
its breach this may be a matter for the jury, 
or, in some situations where the delay is 


per se unreasonable, a matter of law for 


the court; but [the omission of a 
fixed date of performance] will not vitiate 
the contract.” Judgment for plaintiff af- 
firmed.—Crouse v. Vernon et al. North Caro- 
Court. Filed May 3, 1950. 
AND CASUALTY CAsEs 158. 
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AUTOMOBILE 


AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 


Construction of Automobile Insurance Contracts as Reported 


by CCH AUTOMOBILE INSURANCE REPORTS 


Railroad's Duty to Warn 


Plaintiffs sought recovery for damages 
sustained when their pick-up truck collided 
with defendant’s unlighted freight car which 
was standing longitudinally in the street. 
There was evidence that the driver could not 
see the freight car until it was only ten feet 
distant because of the bright lights of an 
automobile approaching from ahead. 

The trial court’s entry of a compulsory 
nonsuit was sustained. The reviewing court 
adopted language from an earlier decision in 
stating: “Warning signs and signals are 
provided by railroad companies to warn of 
the approach of a train to a crossing and not 
that the crossing is already occupied. The 
cars themselves on the track are sufficient 
warning to a driver of a car of that fact... 
if, as here, the train is actually on the cross- 
ing when the driver arrives. ... No other 
signals or warnings are necessary in the 
absence of statute.”—Cella et al. v. Pennsyl- 
vania Railroad Company. Pennsylvania Su- 
preme Court, Eastern District. Filed January 
16, 1950. 33 CCH AutomosiLe Cases 397. 


Intoxicated Driver as Agent 


Plaintiff was driving along the road with 
his family when the defendant’s car ap- 
proached from the opposite direction, crossed 
over onto plaintiff’s side of the highway 
and collided with plaintiff's car head-on 
after plaintiff had brought his car almost 
to a standstill and had it two thirds of the 
way off the pavement. 

The driver of defendant’s car was intoxi- 
cated, as was the defendant himself, who 
was riding in the car at the time of the 
collision. Defendant contended that one 
H had been driving his car and had gone 
into a store; that while he was waiting he 
(defendant) “passed out” and did not know 
anything until the collision occurred. He 
assumed that C, who was driving the car 
at the time of the collision, had come 
along, found him in a drunken condition, 
and was taking him home when the colli- 
sion occurred. Defendant insisted that C 
was driving the car without his knowledge 


Automobile 


or consent and that the presumption of 
agency arising from the presence of the 
owner in the car at the time of the collision 
had been conclusively rebutted. 

The reviewing court affirmed the judg- 
ment for the plaintiff. It was for the jury 
to determine whether or not the owner had 
surrendered control of his car to the driver 
and whether or not defendant’s testimony 
should or should not be accepted.—Fryar 
v. Stancel. Tennessee Court of Appeals, 
Eastern Section. Filed March 14, 1950. 
33 CCH AvuTOMoBILE CAseEs 698. 


When Does Title Pass? 


Defendants in California sold their car, 
which was later involved in a collision, to 
their son without making any transfer of 
the certificate of title to the car as required 
by the California Vehicle Code. Very soon 
afterwards defendants moved to Arkansas 
and became residents of the latter state. 
About a month later the son, who was in 
the Navy in California, loaned the car to a 
friend during the period that the son was 
in a naval hospital. The friend drove the 
car negligently and collided with the plain- 
tiffs’ car. 

Plaintiffs then brought an action in Cali- 
fornia against the driver, the son and the 
instant defendants, alleging that the driver 
was operating the vehicle with the express 
or implied permission of the owners, who 
were either the son, or defendants, or both. 
The instant defendants received service of 
process sufficient to comply with the Cali- 
fornia Nonresident Motorist’s Act. Plain- 
tiffs recovered a judgment in California 
and then brought this action on the judg- 
ment in Arkansas. 

Defendants sought to attack the Cali- 
fornia judgment collaterally on the ground 
that they were not the owners of the car 
at the time of the accident and that the 
California court was therefore without juris- 
diction as to them. The trial court held 
for the defendants, and plaintiffs appealed. 

The reviewing court reversed the judg- 
ment of the Arkansas trial court and held 
the defendants liable. “It is well settled,” 
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said the court, “that title to a chattel 
passes according to the law of the place 
where the chattel was located at the time 
of the transaction by which it is claimed 
the title was passed. The question of owner- 
ship must therefore be determined by the 
law of California,” Vehicle Code 
provides that title to a vehicle registered 
thereunder cannot pass until the certificate 
of title has been indorsed and “delivered” 
to the proper department of the State of 
California. Moreover, said the court, a 
California owner entrusting his car to an- 
other invests the other with the same au- 
thority to operator which the 
owner has in the first instance; “hence, 
such owner is liable, if his permittee con- 
sents to the operation of the car by another 
whose negligence causes the damage.” —Ravn v. 
VWcCalley. Arkansas Supreme Court. March 
27, 1950. 33 CCH AvutomosBiLe Cases 824. 


whose 


select an 


oo QUESTION of whether title to an 
automobile has passed was also involved 
where the company asked the 
court for a declaratory judgment that the 
claims of the defendants were not covered 
by the policy of liability insurance which 
had been issued to the original owner of 
the car. The owner was named as a party 
defendant along with the alleged purchaser 
of the car, which was involved in an acci- 
dent while being driven by the intended pur- 
chaser’s wife to a bank in a nearby city, 
Concord, to obtain the purchase money. 
The arrangement was that the wife should 
drive the car to Concord, withdraw the 
money from a bank there, wire the money 
to the owner and then register the car in 
her husband’s name 


insurance 


While the wife was en route to Concord 
pursuant to the arrangement, the accident 
occurred, and the question to be decided was 
whether, at the time of the accident, title 
had passed from the owner to the alleged 
purchaser. 

On the day prior to the accident, when the 
trip to Concord and the other details were 
arranged, the owner had executed and de- 
livered to the alleged purchaser a bill of 
sale, which recited that he had sold the car 
The 
intended purchaser, in turn, had executed 
and delivered to the owner, on the same 
day, a promissory note “in full payment” 
for the car. , 


in consideration for moneys received. 


favor of the 
on appeal, the 


The trial court’s decree in 
two defendants was upheld 
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reviewing court stating in part: “The law 
here is that title passes when the parties 
intend it should. Their intention is a ques- 
tion of fact to be determined from the terms 
of the contract, the conduct of the parties 
and the surrounding circumstances. ; 
‘There was evidence to sustain the finding 
that title had not passed [at the time of the 
accident] and the plaintiff's position, in effect 
that the jury must accept its version and 
the inferences therefrom, cannot be main- 
tained.”—United States Fidelity & Guaranty 
Company v. Minault et al. New Hampshire 
Supreme Court. March 7, 1950. 33 CCH 
AUTOMOBILE CASEs 932. 


Duty of Municipality 
to Maintain Traffic Lights 


Plaintiff's testator died from injuries suf- 
fered in a collision at an intersection where 
one of four electric automatic traffic signals 
was out of operation. For some seventeen 
years prior to the accident, traffic moving 
over the intersection in both directions had 
been controlled by such signals, but five 
days before the accident the standard on 
one corner was knocked down and broken, 
taking it entirely out of operation. The 
city ordered the repairs promptly, but the 
standard was not replaced until about eight 
days after the accident. Plaintiff had judg- 
ments in the lower courts, and the question 
upon appeal was whether the municipality, 
in the construction, maintenance and oper- 
ation of automatic electric traffic signals, 
engaged in a governmental function 
or in a corporate or proprietary one. 


was 


The court acknowledged that a majority 
of the decisions from other states held the 
acts complained of in similar fact situations 
to be governmental functions. Neverthe- 
less the court held “that after the signal 
system in question was constructed and in 
operation, the keeping of it in such condi- 
tion that it would not inevitably be hazard- 
ous and invite citizens into danger was a 
corporate duty, for the failure of which liabil- 
ity was incurred.”—Johnston, etc. v. The City 
of East Moline. Mlinois Supreme Court. March 
22, 1950. 33 CCH AvutTomosiLe Cases 691. 


Coverage for ‘Collision or Upset’’ 


Plaintiff bought a new truck chassis and 
obtained a policy of insurance for collision 
or upset from defendant. The policy pro- 
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vided that: “Except where specifically stated 
to the contrary, the word ‘automobile’ 
wherever used in this policy shall mean 
the motor vehicle, trailer or semi-trailer 
described in this policy. The word ‘auto- 
mobile’ shall also include its equipment and 
other equipment permanently attached there- 
to.” The chassis had been purchased by 
the plaintiff for the express purpose of 
using it to deliver ready-mixed cement, and 
the plaintiff had welded to the truck the 
usual type body commonly called a “cement 
mixer.” Subsequently the truck and cement 
mixer rolled down an embankment after a 
collision; the defendant insurer indemnified 
the plaintiff for the damage to the truck, 
and plaintiff brought this action to recover 
for the damage to the cement mixer. 

The plaintiff appealed from the judgment 
of nonsuit on the theory that the damage 
to the cement mixer was within the cover- 
age of the policy. The court held that 
the quoted policy provision insured the 
chassis and other equipment permanently 
attached to the chassis at the time of the 
issuance of the policy. Judgment of non- 
suit affirmed.—Moore v. American Insurance 
Company of the City of Newark, N. J 
Georgia Court of Appeals. February 18, 
1950. 33 CCH Avutomosite CAsEs 750. 


Imputability of Negligence 


Plaintiff gave the use of his truck for the 
evening of the accident to his eighteen- 
year-old son, who with three friends about 
his age, two girls and a boy, went to a 
neighboring town to do some _ personal 
shopping in the evening. On the return 
trip the truck was involved in a collision 
with defendant’s automobile, and the evi- 
dence was conflicting as to the apportion- 
ment of negligence. The trial court charged 
the jury that if the plaintiff's son was 
negligent, and if defendant was not negli- 
gent, then defendant was entitled to recover 
on his counterclaim. After judgment for 
defendant upon his counterclaim, plaintiff 
appealed from an order denying plaintiff's 
motion in the alternative for judgment not- 
withstanding the verdict or for a new trial. 

Plaintiff contended the court’s charge 
was erroneous; defendant contended there 
was a permissible inference of fact that the 
son was acting as plaintiff's agent while 
using the truck. 

The reviewing court held that the son’s 
negligence, if any, was imputable to the plain- 
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tiff father neither on the basis of the 
father’s permission for the son’s use of the 
truck nor on the basis of the parent-child 
relationship. New trial ordered.—Ristau v 
Riley. Minnesota Supreme Court. Filed March 
10, 1950. 33 CCH AutomosiLe CAses 720 


Real Party in Interest 


Plaintiff was involved in a collision with 
a truck and brought this action against 
the driver, owner and liability insurer of the 
truck. After the answer was filed and the 
trial had begun, the plaintiff admitted on 
the stand that he was not the owner of 
the automobile nor had he paid the cost of 
repairs, and that the damaged car belonged 
to his father. The defendants then filed 
exceptions of no cause and no right of 
action. While the trial court had these 
exceptions under consideration, and before 
a decision was rendered thereon, plaintiff 
sought permission to amend his petition, 
setting forth that the suit was filed with 
the consent and approval of his father, and 
that he had an “oral mandate” from his 
father to prosecute the suit, with the under- 
standing that any sum recovered would 
inure to the benefit of the father. Simul- 
taneously, the father sought to intervene, 
alleging that he owned the car damaged 
and affirming the position of the son. 

The trial court’s judgment for the de- 
fendants upon their exception and its dis- 
missal of the father’s intervention were 
sustained by the reviewing court, which 
said that to allow the amended petition 
would be to state a cause of action in a 
third person and “would have the effect of 
encouraging meddlers to champion the rights 
of others.”—Holley et al. v. Butler Furniture 
Company, Inc., et al. Louisiana Supreme 
Court. March 20, 1950. 33 CCH <Avto- 
MOBILE CASEs 641. 


Host’s Liability—Epileptic Seizure 


In an action for personal injuries under 
the Kansas guest statute, the petition alleged 
that the twenty-three-year-old defendant 
driver of the host car was an epileptic and 
had been so afflicted for two or three 
years; that he and his parents, the other 
two defendants, knew all about his afflic- 
tion and that it caused him suddenly to 
lose all self-control, but that plaintiff had 
no knowledge of it; that defendants knew 
the driver would lose complete control of 
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the car and that the car would be a 
dangergus instrumentality in his hands and 
the lives of all occupants endangered if he 
suffered an epileptic seizurg; but that de- 
fendants caused, allowed and required their 
son to drive the car with plaintiff riding 
therein as an invited guest knowing that 
the disease with which the son was afflicted 
caused him suddenly to lose consciousness 
and control of himself and that he was a 
dangerous and unsafe driver; that such acts 
on the part of the defendants amounted to 
wantonness which was the proximate cause 
of plaintiff’s injuries. 
Demurrer. 


Held: The allegations are insufficient as a 
matter of law to constitute wantonness on 
the part of the defendants. To state a 
cause of action under the guest statute, 
the petition must allege facts tending to 
show that the host’s conscious conduct 
indicated a reckless disregard and complete 
indifference and unconcern for the probable 
consequences of his wrongful act. 


“ 


Dissent : The question of whether 
the alleged acts of defendants constitute 
wantonness is one which should be deter- 
mined by the trier of the facts—and 
it is not for the courts to say upon a 
demurrer to a petition as comprehensive 
as the one now before us, that the alleged 
» acts are insufficient as a matter of law to 
constitute wantonness. The petition 
was good as against demurrer.”—Bailey v. 
Resner et al. Kansas Supreme Court. January 
28, 1950. 33 CCH Avutomosite Cases 815. 


Res Ipsa Loquitur— 
Sufficiency of Petition 


A petition alleged loss by fire of an 
automobile which had heen left with de- 
fendant for repairs to its gasoline line and 
tank; that the automobile and the garage 
at which it was being repaired and the 
tools and equipment used to repair it were 
at all times under the exclusive jurisdiction 
and control of the defendant; that while 
the defendant was draining the gasoline 
out of the gas tank and line into an open 
container inside his garage, a fire broke out 
which destroyed the automobile; and that 
defendant’s negligent operation of his garage 
and negligence in repairing the automobile 
caused plaintiff’s loss. 

On demurrer, held that the facts alleged 
are sufficient to invoke the application of 
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the doctrine of res ipsa loquitur, and 
hence specific acts of negligence need not 
be alleged —The Travelers Insurance Com- 
pany v. Hulme, d.b.a. Great Bend Motor 
Company. Kansas Supreme Court. January 
28, 1950. 33 CCH AUvuTOMOBILE CASEs 861. 


Joint Enterprise— 
City Police Officers 


Plaintiff, a city police officer, was riding 
southward about fifteen miles per hour in 
a police car, which was being driven by 
another police officer. Defendant driver 
was driving eastward about thirty miles 
per hour. The two cars collided at an 
intersection. The answer of the defendant 
driver and his employer alleged sole negli- 
gence of the driver of the police car, joint 
enterprise between the plaintiff and the 
driver so that the driver’s negligence should 
be imputed to the plaintiff, and contribu- 
tory negligence of the plaintiff. 

Trial by jury resulted in verdict and 
judgment for defendant and his employer. 
On motion of the plaintiff, the court set 
aside the judgment and granted him a 
new trial upon the ground that it had 
misdirected the jury upon the question of 
joint enterprise. The defendants appealed. 


Held: It was prejudicial error to submit 
the case to the jury upon the theory ot 
joint enterprise. The court quoted Section 
491, Comment d, of the Restatement of 
Torts as follows: “The fact that the plain- 
tiff and the driver are fellow-servants of a 
common master and are both acting in the 
course of their master’s employment and 
in furtherance of his business does not 
make them participants in a joint enter- 
prise, and this is true irrespective of whether 
the vehicle is owned by the master, the 
fellow-servant driver or by the plaintiff 
himself,” and then went on to emphasize 
that defendant presented no evidence to 
show that plaintiff and the driver of the 
police car each had the right to direct or 
control the movement of the car. Order 
appealed from affirmed.—Bartholomew  v. 
The Oregonian Publishing Company et al. 
Oregon Supreme Court. March 21, 1950. 
33 CCH AvTomoBILeE CASEs 846. 


Failure to Set Brakes 


Plaintiff brought this action for personal 
injuries against the owner and the driver 
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of a truck. Both plaintiff and the driver 
had knowledge of the location and the 
situation of the place of the accident. The 
driver parked the heavily loaded truck with 
the reverse gear engaged on a grade descend- 
ing towards an elevator building, without 
applying or setting the brakes on the truck 
and without warning plaintiff of the facts 
or the potential danger. In approaching a 
doorway in the building, the plaintiff walked 
between the truck and the building, al- 
though he could have chosen either of two 
other methods of approach. At this time 
the truck started back and pinned the 
plaintiff against the building. 

The trial resulted in a verdict for the 
defendants. 

Held: Neither negligence nor contributory 
negligence could be found as a matter of 
law. Both were questions of fact for the 
jury. Judgment for defendants affirmed. 
—Bolio v. Scholting et al. Nebraska Su- 
preme Court. Filed March 30, 1950. 33 
CCH Avtomosite CAseEs 828. 


Theft Insurance—'‘Bailment Lease’’ 


Plaintiff, desiring to sell his car, left it on 
a used-car lot, and at the same time left 
with the proprietor of the lot transfer 
papers which the plaintiff signed in blank 
and which did not bear a notary’s certifi- 
cate. The car was stolen from this lot. 

Plaintiff's policy of theft insurance pro- 
vided that coverage should not apply “while 
the automobile is subject to any bailment 
lease, conditional sale, mortgage or other 
encumbrance not specifically declared and 
described in the policy.” 

The defendant insurance company argued 
that this provision of the policy precluded 
plaintiff's right to recover. 

With this contention the court disagreed. 
In a discussion of the term, “bailment 
lease,” the court pointed out that the term 
originated in Pennsylvania, where under 
the Uniform Conditional Sales Act legal 
title to property cannot be retained by the 
vendor to secure payment of the unpaid 
purchase price, such act, however, exempt- 
ing bailments and leases. “If the term 
‘bailment lease’ is to be given the same 
meaning in Texas as it has in Pennsylvania, 
then it is obvious that the facts in this 
case do not show a ‘bailment lease’. That 
such meaning should be given it is sup- 
ported by the context of this exclusion in 
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the policy which seems to encompass only 
financial encumbrances of like character as 
mortgages and conditional sales. 

“We are of the opinion however, that if 
the term ‘bailment lease’ means ‘bailment’ 
only, then that no bailment exists here. 
The essence of a bailment is a contract, 
either express or implied. There was no 
contract, here, either express or implied.” 
—American Fire and Casualty Company v. 
Scott. Texas Court of Civil Appeals, Third 
Supreme Judicial District, at Austin. February 
8, 1950. 33 CCH AUTOMOBILE CASEs 793. 


Soldiers’ and Sailors’ Relief Act— 
Delay in Instituting Action 


Plaintiff claimed that on May 4, 1942, 
while he was in the army, he was injured 
as a result of a collision between a street- 
car of the defendant and an army bus in 
which he was riding. He remained in the 
service until discharged on January 12, 1946. 
He re-enlisted on April 1, 1946, and con- 
tinued until the beginning of this action to 
be a member of the armed forces. 

He filed this suit on October 26, 1949, and 
the defendant sought its dismissal on the 
ground that the three-year period of limi- 
tations had run. 

The question was whether the provisions 
of the Soldiers’ and Sailors’ Relief Act of 
1940, as amended, suspended the running 
of time. 

The court said: “It is apparent that the 
Congress took cognizance of the hardships 
that might occur, under certain circum- 
stances, as a result of postponements of 
proceedings in an action which has been 
filed by or against military personnel. It 
did not choose to recognize the possibility 
of similar hardships which flow as a conse- 
quence from delay in instituting an action. 
The desirability of protection against such 
hardships was for the legislature to consider. 
Whether, in the instant case, the plaintiff 
has been unduly delinquent and whether 
the defendant is adversely affected thereby 
in any material degree does not appear. 
But, in any event, the court cannot re- 
write the statuté and it has not been 
repealed. 

“The motion to dismiss must be denied.” 
—McAtemney v. Capital Transit Company 
United States District Court, District of 
Columbia. March 29, 1950. 33 CCH Avuto- 
MOBILE CASES 879. 
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and no other. Nevertheless, the trial court 
did not instruct the jury on negligent opera- 
tion of the device, but instructed on the 
negligence of defendant in failing to main- 
tain the device in a reasonably safe condi- 
tion. The reviewing court therefore ordered 
a new trial for the defendant, holding the 
ustruction was prejudicially erroneous since 
there was neither pleading nor proof of this 
character of negligence. 

Another plaintiff with two male friends 
paid the stipulated fare and boarded a train 
of the “Thunderbolt,” a roller coaster operated 
by the defendant. The two friends occupied 
the seat of the first car and the plaintiff 
that of the second car. He took hold of the 
safety bar with both hands and continued 
to hold on to it until the injury occurred. 
The train started on the ride and was car- 
ried to the top of the first rise by the chain; 
just as it passed over the top there was a 
violent jerk of the car which raised the 
plaintiff from his seat, threw him back 
forceably against the back of it and fractured 
lumbar vertebra. Plaintiff was 
able to produce an expert witness who testi- 
fied that, in his opinion, the roller coaster 
was not reasonably safe at the time of the 
accident. The verdict and judgment for 
plaintiff were sustained on appeal. Sander- 
son v. Bob’s Coaster Corporation, 15 CCH 
NEGLIGENCE Cases 60 (Conn., 1947). 

The plaintiff in a third amusement-device 
case attended a carnival with a girl friend 
and a male escort. 


his second 


After paying an admis- 
ride on the “caterpillar,” all 
three of the parties stepped into one of the 
units. Plaintiff was the first to enter and 
was followed by her two companions. Al- 
though the seating capacity of the unit was 
normally two persons, all three of these 
parties attempted to seat themselves. The 
substance of plaintiff’s testimony was that 
while she had her hand upraised attempting 
to adjust herself to the crowded condition 


sion fee to 


and seat herself beside her companions, the 
canopy came caught her arm 
pulled it into the metal frame four inches 
back of the seat. One of plaintiff’s com- 
panions testified that she had her hand on 
the back of The jury returned a 


over, and 


the seat. 
verdict for $1,200, which was reduced by 
the trial judge to $1,000, and the reviewing 
court refused to find that plaintiff was con- 
tributorily negligent as a matter of law. 
Cetlin & Wilson Shows v. Mullins, 15 CCH 
NEGLIGENCE Cases 115 (Tenn. App., 1947). 
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A fourth plaintiff who attended an amuse 
ment park preferred eating a picnic lunch 
to riding the infernal contraptions frequented 
by the younger generation. In getting up 
from her seat at one of the picnic tables 
provided for the public in defendant's park, 
in order to swing around and stand up in 
a single movement she placed her hand 
upon the projecting end of one of the three 
boards which formed the top of the table. 
When she put her weight upon the board, 
the other end went up, the end on which she 
was leaning went down and she fell, breaking 
her leg. There was evidence that the cross- 
piece to which the board was nailed had 
rotted, as a result of which the nails failed 
to hold when weight was applied to the 
other end of the board. The defendant's 
system of inspecting the picnic tables was 
shown to be primarily visual. The jury 
rendered a verdict in the amount of $2,000; 
the trial court entered judgment notwith- 
standing the verdict for defendant, which 
judgment was sustained on appeal, the re- 
viewing court stating: “It is difficult to con- 
ceive of any article in an amusement park 
less likely to cause injury than a loose board 
in the top of a picnic table such as that 
in the case at bar. We conclude that under 
the evidence offered by the plaintiffs them- 
selves the defendant has met the test of 
reasonable inspection under the circumstances.” 
Brown et al. v. Dorney Park Coaster Com- 
pany, Inc., 15 CCH NecLicence Cases 795 
(CCA-3, 1948). 

An unusual opinion from the Illinois Appel- 
late Court 
common 


designates a Ferris wheel as a 
carrier. Plaintiff, together with 
two male friends, attended a street carnival 
where they went to the Ferris wheel and all 
three got into one seat, plaintiff sitting on 
the left They were in an exuberant 
mood and, being acquainted in the neigh- 
borhood, they whistled, shouted and waved 
at girls, and swung the gondola, or seat, as 
the wheel revolved. They purchased more 
tickets for a second ride, and continued to 
“fool around” and swing the The 
operator, evidently annoyed at their con- 
duct, told them to “cut it out” and after 
several turns of the wheel, he stopped it 
and, according to plaintiff's witnesses, “fooled 


side. 


seat 


around with some part of the seat” or “took 
something off” the sides of the seat. \ 
witness who was standing nearby testified 
that the operator removed the safety pins, 
and, according to one of plaintiff's fellow pas- 
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sengers, the operator said to the boys, “If you 
guys want a ride, I will give you a ride.” 
The wheel was then started and when it 
had made a half turn so that plaintiff’s seat 
was at the top, the seat, after striking 
several of the beams, fell to the ground. 
In the instruction to the jury on contribu- 
tory negligence, the court stated: “It makes 
no difference which was guilty of the greater 
degree of negligence. Under such circum- 
stances the plaintiff cannot recover.” Of 
this instruction the reviewing court said: 
“This mandatory instruction was mislead- 
ing as applied to a common carrier, since 
the jury may have been led to believe that 
plaintiff was required to exercise the same 
degree of care as defendant, whereas under 
the established rule the highest degree of 
care is imposed on a carrier and only ordi- 
nary care is imposed on a passenger. Inasmuch 
as negligence and contributory negligence 
were the principal issues submitted to the 
jury, the instruction may well have been 
so misleading as to result in the verdict 
and judgment for defendant.” A new trial 
for plaintiff was consequently directed. Pajak 
v. Mamsch, 17 CCH Necticence Cases 358 
(Ill. App., 1949). 


The music of the merry-go-round is not 
always sweet, if some plaintiffs are to be 
given credence. One alleged that she went 
upon the device with a young child, and 
that when it was revolving at a high rate 
of speed one of the fixtures came loose, 
struck her and threw her from the merry- 
go-round, so that she suffered injuries. The 
reviewing court said that the rule of res 
ipsa loquitur applied if specific negligence was 
not proven. Pierce v. The Gooding Amuse- 
ment Company, Inc., 17 CCH NEGLIGENCE 
Cases 412 (Ohio App., 1949). Another 
plaintiff, also accompanied by her daughter, 
alleged that after putting the child on one 
of the horses on the outer edge of the 
merry-go-round and after the device was 
in motion, the horse came free at the bottom 
so that it swung out, and both mother and 
daughter were thrown off the merry-go- 
round and hurt. It was held that the trial 
court did not err in denying defendant’s 
motion for a directed verdict. Jeroma et al 
v. McNally, 17 CCH Neciicence Cases 185 
(Mass., 1949). 


HE RULES applicable to outdoor vaca- 

tionists may be seen in this culling of 
cases of the last three years. Spectators may 
or may not be invitees, depending upon the de- 
fendant they choose. When they are invitees, 
the owner or occupant of the premises in- 
volved has a duty to keep those premises 
in a reasonably safe condition. Sports par- 
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ticipants, as well as spectators, assume the 
ordinary risks of the games they play or 
observe, but they must themselves exercise 
reasonable care and abide by the rules in 
order to avoid liability to others they might 
injure. The owners and operators of de- 
vices found at amusement parks and carnivals 
must keep their devices and machines in a 
safe condition, and the operation of such 
devices must be properly supervised. Of 
course, those who ride upon such devices 
must exercise reasonable care for their own 
safety, but they are invariably in a better 
litigious position than either spectators or 
sports participants, since they are always 
invitees and since the nature of the amuse- 
ment devices may impose a very high standard 
of care upon the owners and operators of 
such devices. 


Whether the conduct of the parties in- 
volved in the litigation meets or departs 
from the standard of care imposed by the 
law is usually a question of fact. Since the 
standards themselves are vague, it should not 
be surprising that the results of liability or 
nonliability will be disharmonious in a number 
of cases having substantially similar facts 


The brief review of outdoor amusement 
accidents presented here might be taken as 
cause for alarm either by individuals still 
looking forward to their vacations or by 
those in the entertainment business. Fear 
not! It’s easy to transfer your worries to 
an insurance company! 


He Did What Came Naturally 


Just about everybody gets mad once in 
a while. There are all kinds of things that 
make people “hot under the collar,” and to 
some individuals the greatest provocations 
may be the actions of their fellow workers. 
Take the case of “Pop.” 


He was a peaceable fellow and easy to 
get along with. The old-timer never looked 
for trouble; and he had never hit anyone 
or been in a fight. But Pop had no teeth. 
And it made his gums feel good to twist his 
lips and tongue around them and massage 
them. Continued practice at this delightful 
pastime made it sort of a habit, so that Pop 
was “making faces” a great deal of the time 
without even realizing it. 

A co-worker found Pop’s facial contor- 
tions amusing. For several weeks he mocked 
and made fun of Pop, mimicking the way 
Pop worked his mouth. One day an espe- 
cially artful grimace of his made Pop mad. 
“Keep it up and you'll get hurt,” or words 
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sounding like that, was toothless Pop’s 
warning. 

Delighted that he had so nettled Pop, the 
worker persisted in his shenanigans, this 
time jumping up and down as he made faces. 
Irate, Pop grabbed the nearest two-by-four 
and swung it at his co-worker’s head, frac- 
turing his skull. 

When the injured worker attempted to 
collect workmen’s compensation, Pop said 
he just must have lost his head and become 
temporarily insane, and that he was very 
sorry about the whole thing right after he 
he had cracked the poor fellow’s cranium. 
“Nonsense,” said the court. “Pop was not 
insane, temporarily or otherwise, but on the 
contrary was a normal individual who re- 
acted naturally, albeit emphatically, to per- 
sistent provocation.” Consequently, reasoned 
the court, the trouble was entirely per- 
sonal to the two men and wholly dis- 
connected with the employment relationship, 
so the claim was disallowed. Kemble v 
Aluminum Company of America. Indiana 
Appellate Court. February 6, 1950. CCH 
WorRKMEN’sS COMPENSATION Law _ REPORTS 
7 1979. 


Supreme Court 


The Supreme Court of the United States 
adjourned on June 5, 1950. The present 
members of the Court, who are pictured in 
the accompanying photograph, are fitting 
within the mold which bound their predeces- 
sors in sharing an immense responsibility 
and a very heavy schedule of work. The 
Court in recent years has become the chief 
battleground in the national sphere for the 
ageless conflict between the pressures work- 
ing for social change and those preferring 
the status quo. In the term just ended 
(the October Term, 1949), for example, 
the court dealt with such matters as racial 
segregation, labor relations and the owner- 
ship of offshore oil lands, and it is now 
unusual for the Court té complete a term 
without deciding some question relating to 
fundamental constitutional questions of gen- 
eral importance to a large number of Ameri- 
can citizens. 

While the bulk of the Court’s work in- 
volves questions less controversial to non- 
litigants, such cases are large in number. 
The 1949 docket included no fewer than 
seventeen cases dealing with insurance law, 
and for the entire miscellany of cases the 
Court announced eighty-seven opinions and 
removed 757 of 867 cases from its appellate 
docket, disposing of 201 cases on the merits 
and 556 on petitions for certiorari. 
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Since the days of the New Deal, the strik- 
ing number of dissenting opinions which 
have appeared in the Court’s decisions have 
received comment not only in professional 
periodicals but in popular newspapers and 
magazines as well. Much that has been 
written about the divisions of opinion in 
the Court has involved the usual platitudes 
about “conservative” and “liberal” group- 
ings among its members. Since most of 
those discussions do little more than use the 
terms, however, one suspects that the writers 
themselves recognize that terms like “con- 
servative” and “liberal” will have variant 
meanings in different contexts even to the 
same persons. Indeed, it would probably 
surprise no one to learn that each member 
of the Court is a “liberal” in the sense that 
he has no disposition to maintain only the 
institutional forms characteristic of the pre- 
1933 days. 

An example of this division of opinion 
that should be interesting to insurance men 
is an opinion announced on the day of ad- 
journment in the case of Travelers Health 
Association et al. v. Commonwealth of Vir- 
ginia, 14 CCH Lire Cases 427. 

The company in that case had its only office 
in Omaha, from which it conducted a mail- 
order health insurance business. It had no 
office or agent in the State of Virginia but 
solicited memberships by means of recom- 
mendations from other members and by ad- 
vertisements transmitted by mail. The State 
Corporation Commission of Virginia issued 
a cease-and-desist order to the company and 
its treasurer in his personal capacity to re- 
strain violations of the Virginia “Blue Sky 
Law.” In a five-to-four decision the Court 
held that the order did not violate constitu- 
tional requirements of due process. The 
majority in this case were the “liberals,” 
headed by Justices Black and Douglas; 
their emphasis was upon the “fairness” and 
“substantial justice” of the Virginia law, and 
upon the proper exercise of the police power. 

The minority of four were the “conserva- 
tives,” Justices Reed, Frankfurter, Jackson 
and Minton. The burden of their opinion, 
as written by Justice Minton, was that a 
judgment in personam should not be obtain- 
able by simply sending a registered letter 
to a corporation whose agents had never 
been in the forum where suit was brought. 

The division of the Court in this case 
illustrates the tenuous character of the 
“liberal” and “conservative” classifications, 
for the “liberal” majority includes the votes 
of justices thought to be “conservatives” — 
Chief Justice Vinson and Justices Burton 
and Clark. Moreover, while the opinion of 


IL J — August, 1950 




















XUM 


‘dnoi3 jeuoy & se paydesZ0j0yd useq sey jsn0d ysoysty S,uOIeU dy} Jey} SIeIA JIIY} Ul SUIT) SIU 


ay} St SINT, “UOJUIPY UeUTIaYS pue UOoJIng “fy plosep_, ‘uosyoel “PY Woqoy “YAIe[D “D WoL se (34311 0} 397) MOT YOeG BY} UY] 
‘se[snog ‘OC Wey pue psdy “4 Aaueig ‘uosuIA “WF pesq eousnf joryy “orig “T CSN ‘JojNjyuesy xXyeay se (i431 0} 
}J9]) MOl 


} Uy ‘saqos [esipnf s19y4} Ul OJOYd [eIdyYJO ue IJOJ asod Saj}E}Ig P2}IUPF, PY} JO j4ANO0*) auaIdNS ay} Jo saoisnf 


AVGOL—LUNOD ANAAdNS AHL 


1 
ae 
J 
1 
: 
a 


Report to the Reader 


8 sh ME ID EE ALMEIDA 





the “liberals” departs somewhat from the 
accepted requirements of jurisdiction of 
states, its effect is not at all “liberal” so 
far as the company is concerned, since the 


latter must now comply with the laws of 
a state where it has no offices or agents or 
else refrain from any further contractual 
dealings with the residents of that state. 


STATE DEPARTMENT RULINGS—Continued from page 598 


voluntary plans and the State Unemploy- 
ment Compensation Disability Fund) and 
is accordingly entitled to other ‘additional 
benefits during hospital confinement’ on 
account of the same disability, the amount 
of the ‘additional benefits payable during 
hospital confinement’ payable hereunder for 
such day of hospital confinement shall be 
$ plus the quotient of $8.00 divided 
by the number of plans (including volun- 
tary plans and the State Unemployment 
Compensation Disability Fund) under which 
he is simultaneously entitled to ‘additional 
benefits on account of hospital confinement’. 

“(c) In case of any period of disability for 
which an employee entitled to benefits 
hereunder is simultaneously: covered by one 
or more other plans (including voluntary 
plans and the State Unemployment Com- 
pensation Disability Fund) and accordingly 
is entitled to other Unemployment Com- 
pensation Disability benefits on account of 
the same disability, the amount payable for 
such period shall be: 

“(1) The amount, if any, by which the 
"benefits to which the employee otherwise 
would have been entitled under this policy 
exceed the benefits to which he would have 
been entitled under the C. U. I. Act if he 
were not covered by any voluntary plan, plus 

“(2) The quotient of the amount of 
benefits to which the employee would have 
been entitled under the C. U. I. Act if he 
were not covered by any voluntary plan 
divided by the number of plans (including 
voluntary plans and the State Unemploy- 
ment Compensation Disability Fund) un- 
der which he is simultaneously entitled to 
benefits. 

“Amendment No. 4 

‘A new Section 2245.3 is hereby added 

to read: 


"2245.3. 


Subject to the provisions of 
Section 2245.1 and 2245.2, any U. C. D. 


policy may, at the option of the insurer, 
contain a provision which limits, reduces 
or eliminates benefits in the same manner, 
and to the same extent benefits are or may 


be limited, reduced or eliminated under the 
C. U. I. Act and the authorized rules and 
regulations adopted thereunder. 
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“Amendment No. 5 
“Section 2245.4 is hereby added to read: 
“2245.4, 


2245.1, 
pe licy 


Except as provided in Section 
2245.2, and 22%.3,. no U. C.D. 
shall contain a provision limiting 
the amount of indemnity to an amount 
less than that stated in the policy and 
for which the premium has been paid. A 
provision in a U. C. D. policy which guar- 
antees to all employees benefits not less 
than they would be entitled under the 
C. U. I. Act if they were not covered by 
such policy or which limits the benefits 
payable to a specified class or classes of 
employees to the same benefits to which 
they would be entitled under the C. U. I. 
Act if they were not covered by such 
policy, shall not be considered to be in 
conflict with this Section or Sections 2245.1, 


2245.2 or 2245.3,” 


Massachusetts Interprets 
Group Life Limitation 


Massachusetts law authorizes group life 
insurance covering employees of two o1 
more employers in the same industry or the 
members of one or more trade unions and 
the employees of one or more employers in 
the same industry to be issued to a board 
of trustees as the policyholder, the premium 
to be paid by the trustees from funds con- 
tributed by the employers or the unions, if 
the policy at its date of issuance covers at 
least 100 persons and not less than an aver- 
age of twenty-five persons for each employer 
unit. (Section 133, Chapter 175 of the Gen- 
eral Laws, as amended by Chapter 676 of 
the Acts of 1949.) 

In a ruling issued on July 11, 1950 (super- 
seding a ruling of April 24, 1950), Insur- 
ance Commissioner Harrington interpreted 
the provision that the policy cover at least 
100 persons and not 
of twenty-five 


than an average 
per employer unit 
to be a continuing requirement applicable 
to the qualification of the insured group at 


less 
persons 


each renewal date of the policy, even though 
the number varies during the policy period. 
IL J — August, 1950 





Informative CCH Publications 


Food Drug Cosmetic Law Journal 


x Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
Fae of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 


Cee Ree Lae 


ed 
ett hee 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 


other tax information, book reviews, etc. . . . WC 
The editorial policy is to allow frank discus- banks “4 al 
sion of tax issues. Subscription rate—$6 for sm Ans 
12 monthly issues. Write for sample copy. 


Laber Law Journal 


*% Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 


significant, pivotal labor law problems. 
Specialists in that field—from government, 


law, union, education, management — treat 
troublesome phases of labor law in factual, 


hard-hitting articles. No punches are pulled— 


nothing is “slanted.” Issued monthly; sub- 


scription rate—$6 a year. Sample copy on 
request. 
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